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Art. I. — Etudes Historiques sur les Developpements de la 
SociStS Humaine. Par M. Louis J. Koenigswarter, Doc- 
teur en Droit, Membre Correspondant de I'Institut, etc. 
Paris. 1850. 8vo. pp.237. 

This has narrowly missed being an instructive and enter- 
taining book. The subjects are interesting ; they are handled 
with a certain degree of skill, and the author displays consid- 
erable research ; but his limits are too restricted for a due 
development of his matter, his illustrative facts are few and 
selected with little judgment, and the execution of his plan 
falls far short of its conception. Taking as a text several re- 
markable points in the dawn of modern civilization, he makes 
it his leading object to show that these are not confined to 
the nations of Teutonic and Celtic descent, but that they have 
their origin in the immutable elements of human nature, and 
that vestiges of them are to be found in the early records of all 
the great races. The idea is worthy of more elaborate treat- 
ment than it has received at the hands of M. Konigswarter, 
but, like many other generalizations concerning human affairs, 
it is not susceptible of proof in all its ramifications. In vari- 
ous particulars the author therefore fails in his attempt, while 
in those in which his theory is true, his proofs' are by no means 
as complete as they might have been made. His accuracy, 
also, is sometimes more than questionable. Thus, where, on 
the same page, we find Ossian gravely quoted as an historical 
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2 CANONICAL COMPURGATION [Jan. 

authority, and the speech of Achilles over the body of Patro- 
clus placed in the mouth of Hector, we feel the necessity of 
verifying for ourselves all the facts advanced, and all the 
citations on which the arguments are based. Nor is this 
necessity diminished by observing that in many debatable 
questions the author takes the wrong side, guided apparently 
by the opinions of previous writers, rather than by a full and 
frequent reference to the original muniments, which are alone 
to be relied on as regards points of legal and political archae- 
ology. 

Apart from the exact sciences, there is no subject which is 
more interesting, or which more fully repays the student, than 
the history of jurisprudence. When Austin Caxton devoted 
the labor of a lifetime to the " History of Human Error," he 
had for his theme the sorrows and the weaknesses of man- 
kind from the birth of time ; but more vast and instructive 
would be a history of the laws under which man has lived 
and died, each unit of the race struggling on his allotted path 
through joys and griefs fashioned for the most part by the in- 
visible network of habits, customs, and statutes, which sur- 
round him on every side, and silently shape his daily actions. 
To the reflecting mind few popular quotations are so essen- 
tially false, or reveal so narrow a view of human affairs, as the 
often cited lines, — 

" How small, of all that human hearts endure, 
That part which laws or kings can cause or cure ! ' ' 

Slender though the respect may be with which we regard our 
rotatory assemblymen and our partisan judges, still are they 
noteworthy personages. The parts are more important than 
the actors, and centuries hence it will be to our statutes and 
reports that the curious historian will resort to find out what 
manner of men were the restless and energetic Yankees who 
could found a gigantic empire, but could hardly govern them- 
selves. Lawgiver and law-dispenser, — save the minister of 
God, what human being can have interests so vital confided 
to him, or can exercise so momentous an influence over his 
feflow-men ? Cyrus and Alexander, Tamerlane and Genghis 
Khan, — their names alone remain, and the world is as though 
they had never been ; but the laws of Confucius and Menou, 
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of Mahomet and Justinian, sway the destinies of races, for 
ages past and to come. When Arogast and Bodogast, Sa- 
logast and Windagast, assembled to draft into shape the rude 
customs of a roving and predatory tribe, they little thought 
that the Salique law which they founded would still, after 
the lapse of fourteen centuries, leave its impress on the na- 
tions subject to the spiritual power of that imperial Rome, 
the terror of whose name they were then just beginning to 
throw off. But codes are thus endowed with vitality only 
when they reflect the nature and the usages of the races for 
which they are compiled. The man and his law exercise a 
mutual reaction, and in the one we see an image of the other. 
The stern, resolute brevity of the Laws of the Twelve Tables 
furnishes the best corrective commentary on the easy credu- 
lity of Livy ; making due allowance for divine inspiration, we 
see in the code of Moses the Hebrew character and polity 
portrayed in the strongest light and shade ; and, in general, 
the historian who wishes to obtain or to convey a definite im- 
pression of a nation or of a period, must have recourse to the 
laws which regulated the daily life of the people, and which 
present, so to speak, an epitome of their character arid actions. 
With this conviction, we have thought that it might not be 
without interest and profit to trace, in the dim light of an- 
tiquity, some rude outlines of the customs of the wild races 
that founded the European commonwealths. 

In the German forests, Tacitus presents to us the picture 
of tribes living principally on the spoils of war or of the chase, 
aided by the imperfect agriculture of their slaves. Personal 
independence is carried to its extreme. The authority of the 
ruler, except when commanding a military expedition, is al- 
most nominal, and scarcely extends beyond his immediate 
attendants, companions, or leaders. Each petty chief is un- 
der the control of the assembly of his sept, in which all the 
freemen gather in arms, and decide without appeal on all 
common interests. Dearest among their privileges is the right 
of private vengeance. The freeman who sustains an injury, 
and disdains to. summon his enemy before the mallum, or ju- 
dicial assembly of his tribe, may call together his family and 
friends, and exact what satisfaction he can with sword and 
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axe. The interminable warfare of hostile families is, however, 
in most cases, obviated by the principle of compensation for 
injuries, and every crime is rated at its appropriate price, 
which, on due proof being offered to the satisfaction of the 
judge, is paid to the injured party. As his relatives were 
bound to aid him in the quarrel, so are they entitled to share 
in the wehr-geld, or compensation. On the other hand, the 
criminal's family are held responsible for the fine, if poverty 
renders him unable to meet it, as a e they also forced to defend 
him in the fray, if the peaceable mode of settlement be rejected. 
As regards the rest of the community, each family is thus a 
unit, directly responsible for the conduct of its members, the 
whole body sharing in the good or evil fortane of the individ- 
ual. It is important to bear in mind this peculiarity, which 
explains much that is otherwise singular in the subsequent 
legislation of the Franks, leaving its traces late in the feudal 
law. 

The oldest known text of the Salique law is but little if 
at all posterior to the conversion of Clovis to Christianity. 
Four hundred years have therefore intervened between the 
vigorous sketches of Tacitus, and the less picturesque, but 
more detailed, view presented by this primitive code. The 
changes produced in the interval are wonderfully small. A 
more complex state of society has arisen ; government has 
assumed some power and stability under the iron energy and 
resistless craft of Clovis ; fixed property and possessions have 
acquired importance ; fields and orchards, gardens and bee- 
hives, mills and boats, appear as objects of value alongside of 
the herds and weapons which were the sole attractions when 
the Roman historian condescended to describe his barbarian 
neighbors. But the fundamental principles are the same, and 
the relations of the individual to his fellows remain unchanged. 
The right of private warfare still exists. The state is still an 
aggregate of families, rallying together for the field and for the 
court, and to sustain any of their members by force of arms, 
or by the course of justice. The forms of procedure are re- 
vealed to us, and we learn the efforts made to sbften the native 
ferocity of the Frank, and the modes by which he is tempted 
to forego the privilege of revenge. Every offence against 
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persons or property is rated at its appropriate price, and a 
complete tariff of crime is drawn up, from the theft of a 
sucking-pig to the armed occupation of an estate, and from 
the wound of the little finger to the most atrocious of parri- 
cides ; nor can the offender refuse to appear when duly sum- 
moned before the mallum, or claim the right of violent defence 
if the injured party has recourse to peaceable proceedings. 

But between the commission of an offence and its proof in 
a court of justice there lies a wide field for the exercise of 
human ingenuity. The subject of evidence is one which has 
tasked man's powers of reasoning to the utmost, and the 
subtile distinctions of the Roman law, with its probatio, prcs- 
sumptio juris, pr-cesumptio juris tantum, — the endless refine- 
ments of the renaissance doctors, rating evidence in its different 
grades as probatio optima, evidentissima, apertissima, legitima, 
sufficiens, indubitata, dilucida, Uquida, evidens, perspicua, and 
semiplena, — and the complicated rules of procedure which be- 
wilder the modern legal student, — all alike show the impor- 
tance of the subject and its extreme difficulty. The semi- 
barbarous Frank, impatient of such expenditure of logic, 
arrived at results by a shorter and more direct process. Some 
writers assume that the unsupported oath of the accused was 
originally sufficient to clear him of a charge, and they present 
an attractive fancy-sketch of the heroic times when a lie is 
cowardice, and the fierce warrior disdains to shrink from the 
consequences of his acts.* An assertion so improbable de- 

* It may not be uninteresting to cast a rapid glance at the early legislation of 
Asia with regard to the judicial use of the oath. The laws of Menou regard it as a 
satisfactory mode of proof, and authorize its employment in these terms : 

" And in cases where there is no testimony, and the judge cannot decide upon 
which side lies the truth, he can determine it fully by administering the oath. 

" Oaths were sworn by the seven great Eichis, and by the gods, to make doubtful 
things manifest ; and even Vasichtha sware an oath before the king Soudama, son 
of Piyavana, when Viswamitra accused him of eating a hundred children. 

" Let not the wise man take an oath in vain, even for things of little weight ; for 
he who takes an oath in vain is lost in this world and the next. 

" Let the judge swear the Brahmin by his truth ; the Kchatriya, by his horses, 
his elephants, or his arms ; the Vaisya, by his cows, his com, and his gold ; the 
So(idra,by all crimes." — Laws of Menou, Book VIIL v. 109, 110, 111, 113. (From 
Delongchamp's translation.) 

The Chinese, on the other hand, in their primitive legislation, admitted no evi- 
1* 
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mands competent proof, and proof of it there is none in any 
of the " Leges Barbarorum." That some forms of oath were 
regarded with veneration there is no doubt, and isolated in- 
stances might be cited in which they were received. When 
the holy Gregory of Tours was cited for reproachful words 
truly spoken of the infamous Fredegonda, and her ferocious 
husband, King Chilperic, pressed the accusation with the full 
energy of his revengeful nature, all that such formidable ad- 
versaries could obtain from a council of bishops was, that the 
accused should relieve himself of the charge by oath on three 
altars, after celebrating mass on each, — a solemnity which 
was performed accordingly, doubtless more to the corporeal 
than spiritual health of the future saint; .and two centu- 
ries later, in the presence of Charlemagne, Pope Leo III. 
cleared himself by the same ceremony from an accusation 
arising from the factions into which Rome was divided, the 
whole body of ecclesiastics having declared that the papal 
dignity should not be compromised by his submitting to an 
examination.* These, however, were exceptional cases, which 



dence of the kind, and in doubtful cases directed the acquittal of the accused. Thus 
Mou-vang (about 1000 B. C), in the Chou-King, Part IV. Chap. XXVII. ^ 17, 
instructs the judges : "Where there is doubt in the cases subject to the five pun- 
ishments, and in those admitting of composition, you shall pardon Though 

many accusations are proved, you shall yet examine the appearances and the mo- 
tives, and that which can be neither examined nor proved shall not be prosecuted. 
Enter not then into any discussion, but fear the wi-ath and the power of Heaven." 
(From Gaubil's translation.) 

The Koran, considered as a system of jurisprudence, is singularly destitute of 
instructions for legal procedures. Chap. XXIV. v. 6 - 9, however, directs that a 
husband accusing his wife of infidelity, and having no witnesses, shall prove it by 
swearing to the truth of the charge five times, invoking the malediction of God 
upon himself, — the wife being able to rebut the accusation by a similar process ; 
but as this chapter was revealed to the Prophet after he had writhed for a month 
under an accusation brought against his favorite wife Ayesha, — an accusation 
which he could not disregard, but did not wish to entertain, — the law is to be con- 
sidered as ex post facto, rather than as signalizing any pre-existing custom. 

All of these three Eastern codes present evidence more or less strong of the sys- 
tem of composition for crimes, or wehr-geld, which forms so conspicuous a portion 
of the early European legislation. The striking correspondence which exists in 
many points between the "Leges Barbarorum" and the laws of Menou — per- 
haps the most curious monument of human jurisprudence — is a subject of the 
highest interest, and worthy of an extended investigation. 

* Annal. Fuldenses, ann. 800. 
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were especially reserved from the ordinary tribunals and from 
the regular procedure, and even in these we find evidence 
that the unsupported oath was not sufficient, without some 
guaranty thrown around it, — some formula of religion or 
law to give it weight. The whole history and legislation of 
those times abound with facts to prove that perjury was the 
most common of the crimes against which legislators had to 
guard, and that the accessories of the oath were looked upon 
as the main thing, — not the oath itself. Thus, in 680, ac- 
cording to Fredegarius, Ebroin, Mayor of the Palace of Bur- 
gundy, having defeated Martin, Duke of Austrasia, and 
wishing to entice him out of his strong-hold of Laon, sent 
to him by two bishops the royal reliquaries, on which the 
envoys swore that his life should be safe ; but the cunning 
Mayor, having astutely removed the relics from their cases in 
advance, considered it a venial crime to put his enemy to 
death as soon as he was in his power. Three centuries and 
a half later, King Robert the Pious manifested an equally 
just idea of the nature of perjury, when, as related by the 
worthy monk Helgaldus, who is delighted with the expedient, 
he endeavored to save the souls of his friends by constructing 
two reliquaries, on which he received their oaths, — one for 
his magnates, splendidly fabricated of crystal and gold, but 
entirely empty, — the other for the common herd, plainer, and 
enshrining a bird's-egg. Knowing in advance that his lieges 
would be forsworn, he charitably sought to save them from 
sin in spite of themselves. All the chronicles and all the 
codes tell us the same tale, and the Emperor Lothaire I. 
only embodied the general impression of the uselessness 
of simple oaths when he issued a constitution prohibiting 
their administration in tithe cases on account of the risk of 
perjury. " Juramento vero," he crudely says, "eos constringi 
nolumus propter periculum perjurii." * "We doubt not that in 
his day Hatto, Archbishop of Mayence, was looked upon as 
unnecessarily squeamish when he employed an ingenious 



* Lex Longobard. Lib. IIL Tit. III. § 10. — As there are varions editions of 
these laws, differing in their arrangement, we may as well premise that our refer- 
ences are to the ColIecUon of Lindenbrog, Frankfort, 1613. 
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fraud to put an end, in 906, to the Fend of Bamberg, which 
had desolated Germany for several years. King Ludwig-das- 
Kind, the last of the German Carlovingians, having been 
utterly unable to repress " tam ingens bellum inter eminentes 
viros," Hatto volunteered his services to entice the victorious 
Albert of Bamberg, ancestor of the ducal house of Austria, 
to a shameful death. Paying him, therefore, a friendly visit, 
the Archbishop urged him to seek an interview with the king, 
whom he represented as most favorably disposed, and solemnly 
swore to bring him back safe to his castle. On his departure 
Albert accompanied his guest beyond the walls, when Hatto, 
taking him by the hand, complained of hunger, and asked to 
return for a repast. Still keeping his grasp, they re-entered, 
and after refreshment Hatto again departed. His oath had 
been fulfilled, he had brought Albert back safely to his fortress, 
and when the lord of Bamberg sought his sovereign and was 
hurriedly executed, Hatto considered himself exempt from 
responsibility.* 

The romantic theories of the purity of the wild Saltan free- 
booters being evidently baseless, it will readily be believed 
that the energetic Frank who was clamoring for the restitu- 
tion of stolen cattle, or a body of relatives eager to share the 
wehr-geld of some murdered kinsman, would scarcely submit 
to be balked of their rights at the simple cost of perjury to 
the criminal; and as the object of their legislators was to 
diminish as much as possible the exercise of the right of pri- 
vate warfare, some expedient was requisite, in doubtful cases, 
to conciliate the parties. From this necessity arose the re- 
markable custom of canonical compurgation. The accused, 
when denying the allegation under oath, appeared surrounded 
by a number of conjurators, — juratores, conjuratores, sacra- 
mentales, coUaudantes, compurgator es, as they are variously 
termed, — who swore, not to their knowledge of the facts, 
but as sharers and partakers in the oath of denial. Their 
number was regulated by law, and varied with the magnitude 
of the objects at stake, or the heinousness of the alleged 
crime, and, among some tribes, with the rank of the parties. 

* Luitprand. Antapod. Lib. II. c. 6. Marianns Scotos, ann. 908. 
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This curious form of procedure derives an importance from 
the fact, that it is an expression of the character, not of an 
isolated sept, but of nearly all the races that have moulded 
the history of Europe. The Wisigoths of the South of 
France and Spain, who early adopted the Roman law and 
moulded it to suit their habits, were the only nation in whose 
code it did not occupy a prominent place, and with them the 
oath of the defendant was admitted as satisfactory, in the 
absence of other testimony.* On the other hand, the Salians,f 
the Ripuarians, the Alamanni, the Baioarians, the Burgun- 
dians, the Lombards, the Frisians, the Saxons, the Angli and 
Werini, the Anglo-Saxons, and the Welsh, races springing 
from different origins, all gave to this form of compurgation a 
prominent place in their jurisprudence, and it reigned supreme 
from Southern Italy to the Trent, and from the Loire to Cen- 
tral Germany. During these early periods it was a special 
favorite with the Church, and was honored with the name of 
purgatio canonica, nor, when compared with the ruder and 
more mischievous ordeal and wager of battle, can we wonder 
that it should have obtained the ecclesiastical preference. In 
the sixth century, we find St. Gregory the Great ordering its 
employment in cases where husband and wife desired to deny 
the consummation of raarriage.J In more enlightened times, 
however, the Church became actively opposed to it, and, as 
we shall see, was efficient in its abrogation. 

Perhaps its influence on the history and habits of the people 
may best be illustrated by one or two examples. When Chil- 
peric I. was assassinated in 584, grave doubts were suggested 

* L. Wisigoth. Lib. 11. Tit. II. § 5. 

t Montesquieu (Esprit des Loix, Lib. XXVIII. Chap. XIII.), with almost in- 
credible superficiality, asserts that canonical compurgation was unknown to the 
Saliqne law, and from this assertion he proceeds to draw the most extensive de- 
ductions. Although it is referred to but twice in the Lei: Emendata of Charle- 
magne (Tit. L. and LV.), still those references are of a nature to show that it was 
habitually practised, while the earlier texts, such as that of Herold, which in the 
edition of Eccardus was accessible to Montesquieu, contain precise directions for its 
use, designating the conjurator by the title of Thalapta. Even without this, how- 
ever, the Merovingian and Carlovingian Capitularies, the Formulary of Marculfus, 
and the History of Gregory of Tours, should have preserved him from so gross an 
error. 

X " TTterque eorum septima manu propinquorum juret quod nunquam carnaliter 
convenerunt." (Ap. Spelman.) 
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as to the legitimacy of his son Clotaire, an infant of four 
months, — doubts which neither the character of the child's 
mother, Queen Fredegonda, nor the rumors which circulated 
as to the manner in which Chilperic had been slain, had any 
tendency to lessen; and King Gontran, brother of the mur- 
dered king, did not hesitate to express his opinion that the 
royal infant's paternity was traceable to some one of the min- 
ions of the court, — " sed, ut credo, alicujusex leudibus nostris 
sit filius." Satisfactory evidence in such cases is proverbially 
hard to obtain ; but Fredegonda cleared her somewhat battered 
reputation, and secured the throne to her offspring, by appear- 
ing at the altar with three bishops and three hundred nobles, 
who all swore with her to the legitimacy of the little prince, 
and no further doubts were ventured on the delicate subject, 
— " et sic suspicio ab animis Eegis ablata est." * As at this 
juncture Fredegonda was powerless, and Gontran directly in- 
terested in disinheriting the child, the ceremony was not an 
empty pageant nor a political demonstration, but an expres- 
sion of the national customs in their most solemn form. An- 
other equally striking illustration occurs at a later period, 
when, in 823, Pope Pascal I. was more than suspected of 
complicity in the murder of Theodore and Leo, two high dig- 
nitaries of the papal court. The commissioners sent by Louis 
le D^bonnaire to investigate the facts, found on their arrival 
that Pascal had hastily purged himself of the crime, in antici- 
pation of their coming, by an oath taken with a number of 
bishops as his compurgators ; and though the assumed fault 
of the victims had been their attachment to the imperial party, 
and though the Pope had by force of arms prevented any pur- 
suit of the murderers, there was nothing further to be done. 
Pope Pascal stood before the world an innocent man.f 

The origin of this custom is to be traced to the principle of 
the unity of families. As the offender could summon his kin- 
dred around him, to resist the attack of the injured party, so 
he took them with him to the court, to defend him with their 
oaths, — a service not without danger, for, if the defence were 
subsequently proved false, they were liable to the penalties of 

* Greg. Turon. Lib. VIII. cap. 9. t Eginhard. Annal., ann. 823. 
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perjury. By a constitution of Pepin, king of Italy, they were 
punished with the loss of a hand, unless they could establish 
by ordeal that they had sworn in ignorance of the facts.* By 
the Salique law they were heavily fined, f Among the Frisi- 
ans, each had to buy hinmself off by the amount of his own 
wehr-geld, — the value of his own head. J Accordingly, we 
find that the service was usually performed by the kindred, 
and in some of the earlier codes this is prescribed, § but not 
universally. It was a duty enjoined on the family, but, as 
some tribes exacted very large numbers of conjurators for the 
acquittal of certain crimes, the necessity of finding strangers 
to assume the office is evident, as is shown in the case of 
Queen Fredegonda, quoted above. Perhaps the possibility 
of obtaining those not bound by family ties to undertake the 
office, is traceable to the liability which rested on a township 
in some instances for crime committed within its borders. 
M. Konigswarter rejects this supposition as inadmissible, 
saying that the Friborgs of Edward the Confessor, long pos- 
terior to the period under consideration, are the earliest in- 
stance of such institutions. But traces of communal societies 
are to be found in the original texts of the Salique law, || sup- 
posed to be coeval with Clovis ; and Childebert, in an edict 
of 595, holds the hundreds or townships responsible for rob- 
beries committed within their limits. ^ 

When calling in conjurators who were not kinsmen of the 
parties, it is not to be supposed that our ancestors were as 

* Capit. Pepini, ann. 793, § 15. (Baluze.) 

t L. Salica, Tit. L. §§ 3, i. J L. Frisonum, Tit. X. 

^ L. Longobard. Lib. II. Tit. XXI. § 9 ; L. Burgund, Tit. VIJI. ; and the Decre- 
tal of Gregory mentioned above. It is interesting to trace the Romanizing tenden- 
cies of the civil and canon law in modifying the original customs of the barbarians. 
Even this deeply-rooted principle of the unity of families gave way before such influ- 
ences, and as early as the ninth century we find the Carlovingian legislation (Capi- 
tal. Benedict. Levit. Lib. VI. cap. 348) going to the other extreme, by prohibiting 
kinsmen from giving evidence in a cause between a relative and a stranger, — a 
provision borrowed from the Wisigoths (L. Wisigoth. Lib. II. Tit. IV. cap. 12). 
The rule, once established, maintained its place through the vicissitudes of the 
feudal law (Beaumanoir, Coutumes du Beauvoisis, Cap. XXXIX. § 38), down to a 
late period, in the Droit Coutumier (Coutumes de Bretagne, Tit. VIII. Art. 161, 162). 

II L. Salic. Tit. XIV. De Migrantibus. MS. 4404, Anc. Fonds, Bib. Boy. (Par- 
dessus.) 

% Decret. Childeberti, ann. 595, Cap. X. (Baluze.) 
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culpably negligent as we are as to the character of juries to 
whom are intrusted the lives and fortunes of their fellow-citi- 
zens. Various regulations existed with regard to the mode 
by which they were admitted to the oath, differing with the 
race and period. Thus, among the Alamanni, in a trial for 
murder, the accused was obliged to secure the support of 
twenty chosen men, or, if he brought such as he selected him- 
self, the number was increased to eighty.* In England, in 
some cases, fourteen men were named to the defendant, out 
of whom he had to find eleven willing to take the oath with 
him.f The Frisians required that the compurgators should 
be of the same class as their principal, and the lower his posi- 
tion in the state, the larger was the number requisite.^ Some 
formulae of Marculfus specify three freeholders and twelve 
friends of the defendant as necessary. § A Merovingian edict 
of 593 directs the employment of three equals of the accused, 
with three others chosen for the purpose, probably by the 
court. II In a capitulary of 803, Charlemagne prescribes seven 
chosen conjurators, or twelve if taken at random.^ Louis le 
Debonnaire decided that freemen owning no property were 
ineligible as witnesses, though capable of appearing as com- 
purgators.** Among the Burgundians, the wife and children, 

* L. Alaman. Tit. LXXVI. 

t " Nominentur ei XIV., et adquirat XL, et ipse sit duodeeimus." — L. Canuti, 
Cap. 66. In this form it practically amounts to trial by jury, and there is more 
probability in the belief that the origin of the jury trial is to be found in this regula- 
tion, than in many more ingenious surmises which have been hazarded upon the 
subject. 

t L. Frision. Tit. I. This system of estimating the value of the oath by the po- 
sition of the swearer is not unfrequent. Perhaps the laws o'' Canute, Cap. 127, ex- 
press it more rudely than elsewhere, in specifying that the oath of a freeman is worth 
that of seven villains : — " Sacramentum liberalis horainis, quem qnidem vocant 
tvielfhendeman, debet stare et valere juramentum septem villanorum." The twelf- 
hendeman meant a man whose price was 1200 solidi. So thoroughly was the cus- 
tom of wehr-geld or composition established, that in England classes were named 
according to the value of their heads. Thus the villain or cherleman was also called 
troyhindus or troyhlndeman, his wehr-geld being 200 solidi ; the radcniht (road-knight, 
or mounted follower) was a sexhendeman ; and, as we have seen, the comparative 
judicial weight of the oaths of the respective classes followed a similar rule. 

§ " Insequentur vero post ipso tres alvarii et duodecim conlaudantes juraverant." 
— Marculf App. XXXII. See also Ibid. XXIX. 

II Pactus pro Tenore Pacis, Cap. VI. (Baluze ) 

T Capit. Carol. Mag. IV. ann. 803, § X. (Baluze.) 

** Capit. Ludov. Pii, ann. 829, Tit. III. § VI. (Baluze.) 
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or, in their absence, the father and mother, of the accused were 
expected to make up the requisite number of twelve.* Char- 
lemagne, however, objects to this, as leading to the swearing 
of children of tender and irresponsible age ; and he further 
interdicts those who have once been convicted of perjury from 
again appearing as either witnesses or conjurators.f A for- 
mula of Marculfus proves that females were admitted when a 
woman was accused, J and M. Konigswarter informs us that 
among the Welsh the same privilege was allowed the sex, 
while under the Lombard laws slaves and women in tutelage 
were often employed. 

Variations are likewise observable in the form of adminis- 
tering the oath. Among the Alamanni, for instance, the com- 
purgators laid their hands upon the altar, and the principal 
placed his hand over the others, repeating the oath alone, § 
while, among the Lombards, a law of the Emperor Lothaire 
directs that each shall take the oath separately. || It was 
always administered, however, in a consecrated place, before 
delegates appointed by the judges trying the cause, some- 
times on the altar, and sometimes on relics. A formula of 
Marculfus specifies the Capella Sancti Martini, or cope of St. 
Martin,^ one of the most valued of the relics in the royal 
chapel, whence we may conclude that it was habitually used 
for that purpose in the business of the royal Court of Appeals. 

There has been much discussion as to the exact nature and 
the legal weight of this mode of establishing innocence, or 
vindicating disputed rights. M. Konigswarter assumes, that 
in the early period, before the ferocious purity of the German 
character had been adulterated with the remains of Roman 
civilization, this form of compurgation was used in all descrip- 
tions of cases at the option of parties, and was in itself a full 
and satisfactory proof, received on all hands as equal to any 
other. This view, we are confident, is erroneous. The earliest 
written evidence is against it, corroborated by all subsequent 
indications ; and, for anterior periods, there is nothing but 

* L. Burgund. Tit. VIII. 

t Capit. Carol. Mag. I. ann. 789, § LXII. (Balaze.) 

t Marculf. App. XXXIV. § L. Alaman. Tit. VI. 

II L. Longobard. Lib. II. Tit. LV. 4 28. If Marculf. Lib. I. Form. XXXVIII. 
VOL. LXXXVIII. — NO. 182. 2 
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mere conjecture. Tacitus is silent on the subject, and next to 
him in point of time is the early text of the Salique law, to 
which reference has already been made. In this it is specified 
that conjurators are to be offered only in cases where there is 
no certain proof to be had ; * and, unfortunately for our author's 
theory, this direction disappears in subsequent revisions of the 
law, in which the Romanizing and Christianizing influences 
are fully apparent, — though we may safely assume from 
other contemporary documents that the rule was preserved in 
practice, and was omitted in the written law because taken 
for granted. He might have quoted a passage from the Lex 
Alamannorum, which would appear to support his theory in 
crudely saying, " Si quis hominem occiderit et negare volu- 
erit, cum duodecim nominatis juret" ;f but it would not be 
safe to assume from this, that a murderer could escape simply 
by producing conjurators, for it is evidently only a careless 
phrase, since another section of the same law expressly pro- 
vides that, where a fact is proved by competent witnesses, the 
defendant shall not have the power of producing compurga- 
tors.J The Baioarian laws interpose a similar limitation.§ 
It is therefore evident, that in the earliest times recourse to 
this mode of proof was an expedient adopted only in default 
of more satisfactory evidence, and on this necessity the ra- 
chinborgs or judges probably decided. That it was so in sub- 
sequent periods is generally admitted, and it is hardly worth 
our while to cite other proof than a capitulary of Louis le 
Debonnaire, in 819, to this effect,l| and a law of the Emperor 
Lothaire, promulgated not long afterward.^ 

* " Si quis hominem ingenuo plagiaverit, et probatio certa non fait, sicut pro 

occiso juratore donet. Si juratores non potuerit invenire VIII M. den cul- 

pabilis judicetur." — Tit. XXXIX. § 2. A similar provision occurs, Tit. XLII. ^ 5. 
(Pardessus.) 

t L. Alaraan. Tit. LXXXIX. 

t Ibid. Tit. XLII. 

§ " Nee facile ad sacramenta veniatnr In his vero causis sacramenta 

prsestentur in quibus nnllam probationem discussio judicantis invenerit." — L. Baioar. 
Tit. VIII. cap. 16. 

II " Si hujus facti testes non habnerit cum duodecim conjnratoribns legitimis per 
sacramentum adfirmet," &c. — Capit. Ludov. Pii, I. ann. 819, § 1. 

T " Si testes habere non poterit, concedimus ut cum XII. juratoribus juret." — 
L. liongobard. Lib. I. Tit. IX. ^ 38. 
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As it is thus apparent that conjurators were brought for- 
ward, not as witnesses, but merely as supporters of the de- 
fendant, it seems at first sight a little unreasonable that they 
should have been considered guilty of perjury, and subject to 
its penalties, in case of sustaining the wrong side of a cause ; 
and it is probably owing to this inconsistency that some writers 
have denied their being involved in the guilt of their principal. 
Among others, the learned Meyer has fallen into this error.* 
We have already seen that the penalties provided for such 
cases were those of perjury ; and if further proof be wanting, 
it is supplied by a clause in the Lex Alamannorum, which 
denies the privilege of canonical compurgation to any one 
who has previously been convicted of crime more than once, 
in order to save innocent persons from being involved with 
him in the guilt of perjury, — " ut propter suam nequitiam alii 
qui volunt Dei esse non se perjure nt, nee propter culpam alie- 
nam semetipsos perdant." f It is to be borne in mind, how- 
ever, while criticising the hardships to which conjurators were 
exposed, that the whole system was an absurdity, and that it 
could be redeemed only by rendering the office one not to be 
undertaken lightly. A man who was endeavoring to defend 
himself from a charge of murder, or who desired to confirm 
his possession of an estate against a competitor with a fair 
show of title, was expected to produce guaranties that would 
carry conviction to the minds of impartial men. As long as 
the practice subsisted, it was therefore necessary to invest it 
with solemnity, and to guard it with penalties that would 
obviate some of its disadvantages. That its attendant evils 
gradually became more apparent, we learn from a constitu- 
tion of Otho II. in 983, abolishing the practice in cases of 
contested estates, on account of the enormous perjury to which 
it gave rise, and substituting the wager of battle. ^ The sys- 
tem, however, had too deep a hold on the habits and modes of 
thought of the people to be suddenly abolished, and a hundred 
years later we find it in full vigor in the laws of "William the 
Conqueror and Henry I. of England. In the first half of the 



* Institutions Jadiciaires, I. 317. (Pardessus.) 

t L. Alaman. Tit. XLII. § 1. j: L. Longobard. Lib. II. Tit. LV. § 34. 
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twelfth century, the laws of Scotland, attributed to David I., 
furnish further proofs of its existence ; and in the latter half 
of the same century, the Liber Feudorum, compiled by the 
Emperor Frederic Barbarossa, provides that the holder of a 
contested fief may, in default of other testimony, swear with 
twelve conjurators that the estate has descended to him line- 
ally* Nearly contemporary with this is Glanville's excellent 
treatise " De Legibus Angliee," the earliest satisfactory body 
of legal procedure which the history of mediseval jurispru- 
dence affords. In this there is but little mention of the cus- 
tom, but that little shows it still in existence, though much 
circumscribed in use. A defendant who desired to deny the 
serving of a writ, could swear to its non-reception with twelve 
conjurators ;f and a party to a suit, who had made an unfor- 
tunate statement or admission in court, could deny it by 
bringing forward two to swear with him against the united 
recollections and records of the whole court. J In both these 
cases those who took the oath could in no sense be regarded 
as witnesses, for the legal maxim that negatives are not sus- 
ceptible of proof was fully understood and acted on at that 
time. The Assises de Jerusalem remark, that " nul ne pent 
faire preuve de non," and Beaumanoir, in the Coutumes de 
Beauvoisis, adduces ecclesiastical testimony to the same effect : 
" Li clerc si dient et il dient voir, que negative ne doit pas 
quevir en proeve." 

At this period the custom is rapidly disappearing from the 
statute-book. On the one hand the powerful influence of the 

* " Si vero probare non poterit prsedicto modo, dabitur ei defensio cum XII. 
sacramentalibus." (Spelman.) 

t GlanvUle, Lib. I. Cap. IX. Also, Lib. L Cap. XVI., Lib. IX. Cap. I., Lib. X. 
Cap. V. 

J " In aliis enim curiis si quis aliquid dixerit undo eum poenituerit, poterit id 
negare contra totam curiam tertia manu cum sacramento, id se non dixisse aflSr- 
mando." (Glanville, Lib. VIII. Cap. IX.) In the Assises de Jerusalem the same 
laudable object is attained by insisting on the employment of lawyers, whose asser- 
tions would not be binding on their principals : — " Et por ce il deit estre lavantpar- 
lier, car se lavantparlier dit parole quil ne doit dire por celuy cui il parole, celui por 
qui il parle et son conceau y pueent bien amender aius que le iugement soit dit. 
Mais se celuy de cui est li plais diseit parole qui li deust torner a damage, il ne la 
peust torner arieres puis qui! la dite," etc. (Baisse Court, Cap. 133.) There is 
something very amusing in the naivete of these unsophisticated modes of aToiding 
justice. 



1859.] AND THE WAGER OF BATTLE. 17 

Church, on the other the efforts of the rising school of subtile 
and enlightened jurists, now beginning to form themselves 
into a class, and full of enthusiasm for the rediscovered prin- 
ciples of the Roman law, conspired to overthrow this relic of 
credulous barbarism. Among the people, however, ignorant 
of Institutes and Decretals, it still lingered ; and we may per- 
haps be pardoned, if, leaving for a moment the dry details of 
codes and constitutions, we translate a little ballad from the 
French of Audefroi le B&tard, a renowned trouvere of the 
same period, which aptly illustrates the confidence which it 
still inspired. 

LA BELLE EREMBOES.* 
" Quand vient en mai, que I'on dit as Ions jors," etc. 

" In the long, bright days of spring-time, 

In the month of blooming May, 

The Franks from royal council field 

All homeward wend their way. 
Rinaldo leads them onward 

Past Erembors' gray tower, 
But turns away, nor deigns to look 
Up to the maiden's bower. 
Ah, dear Rinaldo ! 

" Full in her turret window 
Fair Erembors is sitting, 
The lovelorn tales of knights and dames 

In many a color knitting. 
She sees the Franks pass onward, 

Rinaldo at their head, 
And fain would clear the slanderous tale 
That evil tongues have spread. 
Ah, dear Rinaldo ! 

" ' Sir knight, I well remember 
When you had grieved to see 
The castle of old Erembors 

Without a smile from me.' 
' Your vows are broken, princess, 

Your faith is light as air, 
Your love another's, and of mine 
You have nor reck nor care.' 
Ah, dear Rinaldo ! 

* Le Roux de Lincy, Chants Historiques Pranjais, 1. 15. 

2* 
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" ' Sir knight, my faith unbroken 
On relics I will swear ; 
A hundred maids and thirty dames 

With me shall witness bear. 
I 've never loved another, 

From stain my vows are free. 
If this content your doubts and fears, 
You shall have kisses three.' 
Ah, dear Rinaldo ! 

" Rinaldo mounts the staircase, 
A goodly knight I ween. 
With shoulders broad and slender waist, 

Fair hair and blue eyes keen. 
Earth holds no youth so gifted 
In every knightly measure. 
When Erembors beholds him, 
She weeps with very pleasure ! 
Ah, dear Rinaldo! 

" Rinaldo in the turret 
Upon a couch reposes, 
Where deftly limned are mimic wreaths 

Of violets and of roses. 
Fair Erembors beside him 

Sits clasped in loving hold, 
And in their eyes and lips they find 
The love they vowed of old ! 
Ah, dear Rinaldo ! " 

Ducange furnishes us with another extra-judicial instance, 
occurring a century later, in 1288, which shows that the cere- 
mony was still regarded with reverence, as determining mat- 
ters which could not be reached by ordinary evidence. In a 
solemn treaty of peace between two turbulent houses, one of 
the principals agrees to swear, with seven of his friends, that 
he had not rejoiced at, but deeply regretted, the death of his 
antagonist, whom the context would lead us to believe he had 
assisted in killing.* Some time previous to this, however, the 
custom may be considered as expunged from among the au- 
thorized legal forms of Western and Southern Europe. A 

* " Li Hermite jura sur saina, li vuitiesme de ses amis, que bien ne 11 fu de la mort 
Baolin d'Argees, ains Ten pesa plus que biau ne Ten fu." — Bacange, Dissertation 
sur les Guerres Privees. Mem. de Joinville. 
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slight allusion to it, indeed, occurs in a collection of the laws 
of Normandy dating from the commencement of the thirteenth 
century, sufficient to show that it was still in existence, yet 
shorn of all importance;* but it has entirely disappeared from 
various contemporary codes. In 1220 the Emperor Frederic 

II. promulgated the " Constitutiones Sicularum," a sys- 
tem of jurisprudence greatly in advance of what had pre- 
ceded it, and showing the remarkable influence which the 
Roman law was beginning to exercise over the Teutonic 
element. The Assises de Jerusalem, or code constructed for 
the government of the Latin kingdoms of the East, although 
originally compiled in 1099, under Godfrey of Bouillon, has 
reached us only in the form which it assumed about the 
period under consideration. Both of these bodies of law are 
destitute of any allusion to canonical compurgation, showing 
how completely it was falling into disuse by the common 
consent of legislators. Nor yet is it referred to in the Cou- 
tumes du Beauvoisis, written by Beaumanoir in 1283, which 
give us so thorough an insight into the struggle between feu- 
dalism and the enlightened centralization aimed at by the 
reforms of St. Louis. Still, in a much later period, a faint 
reflection of its influence may be traced in the laws of Britta- 
ny, as revised in 1539, in a provision by which a man claiming 
compensation for property taken away is to be believed on 
oath as to his statement of its value, provided he can produce 
credible witnesses to depose "qu'ils croyent que le jureur ait 
fait bon et loyal serment " ; f but even this last vestige dis- 
appears in the revision of the Coutumier made by Henry 

III. in 1580. In Germany, however, the practice in its origi- 
nal form as a mode of compurgation was maintained to a 
much later period than in France, M. Konigswarter quoting 
an instance which occurred in 1548 ; while in Sweden it was 
a recognized form of procedure for a century later, as is shown 
by a statute of Queen Christina in 1653. 

The influence of the Roman hierarchy was a powerful 
element in the gradual abrogation of a custom so deeply 

* Tit. de D€fautes, feablissements de Normandie, published by Marnier, Paris, 
1839. 
t Anc. Cout. de Bretagne, Tit. VIII. art. 168. 
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rooted in the minds and feelings of the people. That in- 
fluence in the Middle Age was almost always on the side of 
intelligence, except where the material or spiritual interests 
of the Church were involved ; and before the revival of the 
Roman law, at a time when the clergy were almost the sole 
depositaries of legal learning, the tendency of litigation was 
to centre in the ecclesiastical courts, and to leave the petty 
sessions of ignorant and tyrannical seig^neurs justiciers. All 
motives conspired, therefore, to add vigor to the determina- 
tion of the popes to put an end to forms by which justice 
could be so readily perverted, or at best was left to the 
decision of chance. Their warfare against the judgment 
by ordeal and the wager of battle was long and arduous; 
that against compurgation by oath was earlier successful ; 
and when the great champion in the quarrel. Innocent III., 
towards the beginning of the thirteenth century, decreed 
that compurgators were held to swear only to their belief in 
the truth of the oath taken by their principal,* he attacked 
the very foundation of the practice, and gave a powerful 
impulse to the tendency of the times no longer to regard 
the compurgator as sharing the guilt or innocence of the ac- 
cused. The guaranty which had thus originally existed was 
withdrawn ; the proceeding was shorn of its solemnity, and 
could no more present itself as' offering security worthy the 
confidence of the people, or suf&cient to occupy the attention 
of a court of justice. That it should fall into contempt when 
thus diverted from its original meaning was most natural, 
and that it should have maintained its ground so long is a 
striking proof of the vitality of error where it has once suc- 
ceeded in completely obtaining the confidence of the ignorant. 
An interesting branch of the question, which our author 
passes over without notice, is whether the plaintiff or accuser 
had the right to fortify his position by conjurators. With but 
one exception, the " Leges Barbarorum " are silent on this 
point, and we should conclude that the practice was unknown, 
if the exception were not of a striking character. Some of 

* " lUi qui ad purgandam alicujus infamiam inducuntnr, id solum tenentur jura- 
mento firmare, quod veritatem credunt eum dicere qui purgatnr." — Bignon. Notse 
ad Marculfam. 
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the earlier texts of the Salique law contain a section * com- 
manding in certain cases the accuser or plaintiff to sustain his 
action with a number of conjurators varying with the amount 
at stake ; a larger number is required of the defendant in 
reply, and it is presumed that the judges weighed the proba- 
bilities on either side, and rendered their verdict accordingly. 
The directions are so precise, that there can be no doubt that 
in early times the custom prevailed to a limited extent, at 
least among certain tribes of the Franks, and it is an ad- 
ditional proof of the separate individuality of each house or 
family as distinguished from the rest of the sept. In Eng- 
land the Anglo-Saxon laws require, except in trivial cases, an 
oath from the accuser (ante-juramentum, or prtBJur amentum), 
and William the Conqueror enforced this by demanding the 
addition of conjurators. f As the oath had reference not to 
the facts of the case, but solely to purity of intention on the 
part of the accuser, those who took it with him were in no 
sense witnesses. 

When man is emerging from barbarism, the struggle be- 
tween the rising powers of reason and the waning forces of 
credulity, superstition, prejudice, and custom, affords an inter- 
esting and instructive spectacle. Wise in our generation, we 
laugh at the inconsistencies of our forefathers, which, rightly 
considered as parts of the great cycle of human progress, 
are rather to be respected as trophies of the silent victory, 
pursuing its irresistible course by almost imperceptible grada- 
tions, and most beneficent when least conspicuous. When, 
therefore, in the darkness of the Middle Age, we find the ele- 
ments of pure justice so strangely intermingled with the ar- 
bitrament of force, and with the no less misleading decisions of 
chance dignified under the forms of Christianized superstition, 
we should remember that even this is an improvement on the 
all-pervading first law of brute strength. We should not won- 
der that semi-barbarous tribes require to be enticed towards 
the conceptions of abstract right, through pathways which, 

* Tit. LXXIV. of Herold's text. Cap. XVIII. of the Capita Extravagantia of 
Pardessus. 

t " Et li apeleur jurra sur lui jur set homes nomes, qui pour haur nel fist, ne pur 
altre chose, si pur son dreit nou purchacer." — L. Guillel I. cap. 16. (Wilkins.) 
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though devious, may reach the goal at last. When the strong 
man is brought, by whatever means, to yield to the weak, a 
great conquest is gained over human nature ; and if the aid of 
a higher power is invoked, however mistakenly, to aid in the 
struggle, we may regret the necessity, but when enjoying the 
result we have no right to stigmatize the means by which 
Providence has seen fit to bring it about. With uneducated 
nations, as with uneducated men, sentiment is stronger than 
reason, and sacrifices will be made to the one which are 
refused to the other. If therefore the fierce warrior, who is 
resolute in maintaining an injustice or a usurpation, can be 
brought to submit his claim to the chances of an equal com- 
bat or of an ordeal, he has already taken a vast step towards 
acknowledging the empire of right, and abandoning the per- 
sonal independence which is incompatible with the relations 
of human society. It is by such indirect means that mere 
aggregations of individuals, each relying on his sword and 
right hand, have been gradually led to endure regular forms 
of government, and, becoming organized nations, to cherish 
the abstract idea of justice as indispensable between man and 
man. Viewed in this light, the ancient forms of procedure 
lose their ludicrous aspect, and we contemplate their whimsi- 
cal jumble of force, faith, and reason, as we might the first 
rude engine of Watt, or the "Clermont" which painfully 
labored in the waters of the Hudson, — a clumsy affair when 
compared with the " Persia " or the " Adriatic," but yet ven- 
erable as the origin and prognostic of subsequent triumphs. 

There is a natural tendency in the human mind to cast the 
burden of its doubts on the shoulders of a higher power, and 
to relieve itself from the trouble of decision by seeking in 
mystery the solution of its difficulties. From the fetish- 
worshippers of Congo to the polished sceptics who frequented 
the salon of Mile, le Normant, the distance, though great, is 
bridged over by this common weakness ; and whether an omen 
for the future, or information of the past, be sought, the im- 
pulse is the same. When, therefore, in the primitive mallwm, 
the wisdom of the rachinborgs was at fault, and the absence 
or equal balance of testimony rendered a verdict difficult, what 
was more natural than to seek a decision by appealing to the 
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powers above, and to leave the matter to the judgment of 
God ? Nor, with the warlike instincts of. the race, is it sur- 
prising that this appeal should have been made to the God 
of battles, to whom, in the ardor of newly found and imper- 
fect Christianity, they looked in every case for a special in- 
terposition in favor of innocence and justice. The curious 
mingling of modes of procedure is well illustrated by a form 
of process prescribed in the Lex Baioariorum.* A man 
comes with six conjurators into court, and claims an estate ; 
the possessor defends his right with a single witness, who 
must be a landholder of the vicinage, and whose testimony is 
sufficient to outweigh the six, whose oaths are only affirma- 
tive of that of their principal. The claimant then attacks 
the veracity of the witness : — " Thou hast lied against me. 
Grant me the single combat, and let God make manifest 
whether thou hast sworn truth or falsehood ! " f — and accord- 
ing to the event of the duel is the decision as to the truthful- 
ness of the witness and the ownership of the property. 

In discussing the judicial combat, it is important to keep 
in view the distinction between the wager of battle as a 
legal institution, and the custom of duelling, which has ob- 
tained with more or less regularity among all races and in 
all ages. When the Horatii met the Curiatii, or when An- 
tony challenged Octavins to decide the empire of the world 
with their two swords, these were isolated proposals to 
save the unnecessary expenditure of blood, or to gratify in- 
dividual hate. When the raffinS of the times of Henri 
Quatre, or the modern fire-eater, wipes out some imaginary 
stain in the blood of his antagonist, the duel thus fought, 
though bearing a somewhat greater analogy to the judicial 
combat, is derived, not from this, but from the right of private 
vengeance which was common to all the Teutonic tribes, and 
from the subsequent right of private warfare which was the 
exclusive privilege of the gentry in feudal times. The estab- 
lished euphuistic formula of demanding " the satisfaction of 
a gentleman " thus designates both the object of the custom 

* Tit. XVI. Cap. I. § 2. 

t " Mendacium jurasti contra me : sponde me pugna duornm, et manifestet Deus 
si mendacium an veritatem jurasti contra me." 
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and its origin. Being nearly akin, however, to the battle 
ordeal, and having survived that institution, the duel has 
inherited somewhat of dignity, and has been to a certain 
extent modified in succeeding to its elder brother ; but the dis- 
tinction between the two can always be discerned. When, 
after the Sicilian Vespers, the wily Charles of Anjou was 
sorely pressed by his victorious rival, Don Pedro I. of Ara- 
gon, and, fearing a general revolt of his Neapolitan sub- 
jects, desired to gain time, he sent a herald to Don Pedro 
to accuse him of. bad faith in having commenced the war 
without a defiance. The fiery Catalan fell into the snare, 
and, to clear himself of the charge, offered to meet his accuser 
in single combat. Both parties swore upon the Gospels to 
decide the question, a hundred on each side, on the neutral 
territory of Bordeaux, and Charles, having obtained the 
requisite suspension of arms, easily found means to avoid the 
champ clos* Though practically this challenge may differ 
little from that of Antony, — the stake in reality being the 
crown of the Two Sicilies, — still its form was that of a 
judicial duel, the accused Don Pedro offering to disprove the 
charge of mala fides on the body of his accuser. When 
Francis I., in idle bravado, flung down the gauntlet to 
Charles V., it was not to save half of Europe from fire and 
sword, but simply to clear himself from the well-grounded 
charge of perjury brought against him by the Emperor for 
his non-observance of the Treaty of Madrid. This, again, 
wore the form of the judicial combat, whatever might be the 
motives of private hate or public gasconade that influenced 
the ill-regulated mind of the last imitator of the follies of 
chivalry .f The distinction is perhaps even more striking in 
the celebrated duel fought, in 1547, between La Chaistaigne- 
rie and .Jarnac, so piteously mourned over by honest old 
BrantSme, which signalized the commencement of the reign 
of Henry II. It is noted as the last instance in France of 
compurgation by battle, having been conducted with all the 
judicial ceremonies, in presence of the king, to clear Jarnac 
from a disgusting accusation brought by his adversary. Re- 



* Ramon Muntaner, Cap. LXXII. t Du Bellay, M^moires, Liv. III. 
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suiting most unexpectedly in the death of Chaistaignerie, 
who was a favorite of the king, the monarch was induced to 
put an end to all legalized combats, though the illegal insti- 
tution of the private duel continued to flourish, and increased 
beyond all former precedent during the succeeding half-cen- 
tury, — Henry IV. having granted, in twenty-two years, no 
less than seven thousand letters of pardon for duels fought 
in contravention of the royal edicts. The modern mode of 
obtaining satisfaction is so repugnant to the spirit of our 
age, that we can scarcely be surprised that this last relic 
of barbarism should be generally regarded as descended from 
the ancient wager of battle; but, as we have observed, the 
two have coexisted as separate institutions, and, though per- 
haps drawing their origin remotely from the same habits 
and customs, yet they followed different channels, were prac- 
tised for different ends, and were conducted with different 
ceremonies. The object of the one was vengeance and 
reparation ; the theory of the other was the discovery of 
truth. 

Our theme is limited to the combat as a judicial process, 
and therefore, leaving untouched the vast harvest of amusing 
anecdote afforded by the monomachial propensities of modern 
times, we will briefly consider the history of the legal duel, 
from its origin to its final abrogation. Confined to the nations 
of Modern Europe, unknown to classical antiquity or to the 
ancient civilizations of the East, it is not a little singular that 
the custom should have prevailed, with such general unanim- 
ity, from Spartivento to the North Cape, and that, with but 
one or two exceptions, all the European races, differing in so 
many points, should have adopted this with such common 
spontaneity, that we cannot assign its origin with certainty to 
any one of them. It would seem to have been autochthonic 
with them all, and the theories which attribute its paternity 
especially to the Burgundians, to the Franks, or to the Lom- 
bards, are equally destitute of foundation. The earliest refer- 
ence to the practice occurs in a passage quoted by M. Ko- 
nigswarter from Livy, in which the historian describes a 
Spanish tribe as settling civil suits by combat, when no other 

VOL. LXXXVIII. NO. 182. 3 
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convenient solution presented itself.* Caesar, however, makes 
no mention of such a custom among the Gauls, nor does 
Tacitus among the Germans ; f and their silence on the subject 
must be accepted as conclusive, since a system so opposed to 
the theories of the Roman Law could not have failed to im- 
press them had it existed. If the fabulous age attributed by 
the early historians to the Danish monarchy be accepted as 
credible, we may quote from Saxo Grammaticus a statement 
that Frotho III. or Great, about the Christian era, intro- 
duced the practice among his subjects, employing it in all 
cases ; J and, however apocryphal the chronology may be, it 
yet shows the immense antiquity attributed to the custom, 
even in those ancient times. Spelman quotes the proceedings 
of an Irish synod, said to have been held in 432 by St. Patrick, 
■which, if genuine, present us with the earliest reference to the 
practice after the irruption of the barbarians, Canon VI. pro- 
viding that an appeal to the sword by a clerk shall subject 
him to expulsion from the Church. § As this was about the 
epoch of the conversion of the Irish, the allusion would seem 
to signalize a deeply rooted pre-existing custom. Towards 
the end of the same century. King Gundobald caused the 
laws of the Burgundians to be collected, and among them 

* " Quidem lites quas disceptando finire nequiverant aut noluerant, pacto inter 
se ut victorem res sequeretur, ferro decreverunt." — Lib. XXVIII. Cap. XXI. 

t A passage in " De Moribus Germanise," Cap. X., is commonly quoted as show- 
ing the existence of the duel as a means of evidence among the Germans, but erro- 
neously. When about to undertake an important war, one of the enemy was cap- 
tured and obliged to fight with a chosen champion, and from the result an augury 
was drawn as to the event of the war. Those who quote this custom, however, 
overlook the vast difference between a special omen of the future, and a proof of 
the past in the daily affairs of life. 

Ducange alludes to an expression in Paterculus as proving that the judicial 
appeal to the sword was customary among the Germans ; but we cannot believe 
that such is the meaning of the passage, diffident though we are in dissenting from 
so absolute an authority. Paterculus merely says (Lib. II. Cap. CXVIII.), in de- 
scribing the stratagems which led to the defeat of Varus, " et solita armis decemi 
jure terminarentur." Taken with the context, this would appear to refer merely to 
the law of the strongest, which obtains among all savage tribes. 

X " Ut de qualibet controversia ferro decernetur ; speciosius viribus quam verbis 
conflingendum existimans." — Saxo Gram. Hist. Dan. Lib. V. fWilkins.) 

§ " Clericus ille solvat debitum, nam si armis compugnaverit cum illo, merito 
extra ecclesiam computetur." 
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the wager of battle is so conspicuous, that it obtained the 
name of Lex Gundebalda, or Loy Gombette, giving rise to 
the belief that it originated among that race. Although this 
is an error, the practice among them must evidently have been 
of old date to have been ramified so completely throughout 
their jurisprudence. Numerous early instances of the " pugna 
duorum " among the Salian Franks are to be found in Greg- 
ory of Tours, and yet in the ordinary texts of the Salique law 
no mention is made of it. In one manuscript, however, it is 
alluded to as a regular form of procedure.* We must not 
infer, however, from this silence, that the custom was not 
legalized among them ; for the same silence is observed in 
the " Lex Emendata " of Charlemagne, while the Capitula- 
ries of that monarch frequently allude to it as the last appeal 
in doubtful cases. The offshoots of the Salique law, the Lex 
Ripuariorum, Lex Alamannorum, and Lex Baioariorum,f all 
of which bear a very strong family resemblance to their com- 
mon parent, in their constant reference to the " campus," show 
how thoroughly it pervaded the entire system of Germanic 
jurisprudence. The Lombards were, if possible, even more 
addicted to settling their differences in this manner. Their 
earliest laws, compiled by King Rotharis in 643, seventy-six 
years after their occupation of Italy, make constant reference 
to the practice ; and when Luitprand, more enlightened than 
his contemporaries, endeavored about a century later to abol- 
ish it, he found the national prejudices too powerful for him, 
and was obliged to rest content with some ineffectual efforts 
to limit the extent of its application, and to diminish the 
penalties incurred by the defeated party. He took care, how- 
ever, to leave on record a strong expression of his disbelief in 
its justice, and of his desire to do away with it altogether.^ 

* " Si tamen non potuerit adprobare . . . . et postea si ausus fuerit pugnet." — 
Lcyden MS. Cap. XXXVIII., Capita Extravagantia of Pardessus. 

t Compiled by Tliierry, son of Clovis, afterwards revised successively under Chil- 
debert and Clotaire II., and finally by Dagobert I. about the year 630. The latter 
form is that in which the laws have mostly reached us. 

} " Gravis causa nobis esse comparnit, ut sub uno scnto, per unam pugnam, 

omnem snam substantiam homo amittat Quia incerti sumus de judicio Dei ; 

et multos audivimus per pngnam sine justa causa suam cansam perdere. Sed 
propter consuetudinem gentis nostrse, Longobardorum legem impiam vetare non 
possnmns." — L. Longobard. Lib. I. Tit. IX. § 23. 
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The laws of the Angles, the Saxons, and the Frisians like- 
wise bear testimony to the widely extended prevalence of the 
custom* We have seen the extreme antiquity attributed by 
Saxo Grammaticus to the wager of battle among the Danes, 
and the same author informs us that the institution was abol- 
ished by Harold the Simple, about the year 1075. f In Swe- 
den, Norway, and Iceland, it was in full vigor for nearly a 
century later. Among the Welch it prevailed to a consider- 
able extent, and though Hoel Dha, when he revised their code 
in 914, endeavored to put an end to the practice, he was un- 
able effectually to eradicate it. 

It is not a little singular that the judicial combat appears 
to have been unknown to the Anglo-Saxons. Employed so 
extensively as legal evidence throughout their ancestral re- 
gions, by the kindred tribes from which they sprang, the 
races among whom they settled, and the Danes and Norwe- 
gians who became incorporated with them, — harmonizing, 
moreover, with their general habits and principles of action, — 
we might deem it impossible that they should not likewise 
have introduced it. That such was the case is one of the 
anomalies which defy speculation, and we can only mention 
the fact, that it is not referred to in any of the Anglo-Saxon 
or Anglo-Danish codes, and that there seems to be no doubt 
that its introduction into English jurisprudence dates only 
from William the Conqueror. :|: 

The only other barbarian race among whose laws the 

* B. g. L. Angliorum et Werinorum, Tit. I. Cap. III. and Tit. XV. — L. Saxon. 
Tit. XV.— L. Frison. Tit. V. Cap. I. and Tit. XI. Cap. III. 

t M. Konigswarter asserts that this change occurred on the conyersiou to Chris- 
tianity of Harold Blaatand by Bishop Poppo, in 965. Saxo Grammaticus, how- 
ever, who was almost a contemporary, attributes it to Harold the Simple, son of 
Swen Estrith. 

t " Si Francigenaappellaverit Anglum .... Anglus se defendat per quod melius 

voluerit, aut judicio ferri vel duello Si autem Anglus Francigenam appella- 

verit et probare voluerit judicio aut duello, tunc volo Francigenam purgare se 
Sacramento, non duello." — Decreta Guillelmi Bastardi. (Wilkins.) The distinc- 
tion thus drawn between the races seems a little surprising, when immunity from 
the duel is accorded as a privilege to the generous Norman blood. The decree, 
however, appears to have been issued very shortly after the Conquest, and William 
may have been afraid that his scattered countrymen might be cut off in detail by 
legal means. In a subsequent statute the distinction was withdrawn. (Legg. 
Guillel. Conquest. Cap. LXVIII. et seq.) 
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battle trial found no place was the Wisigothic, and with 
them the exception is susceptible of a readier explanation. 
They were the earliest of the invaders who succeeded in 
forming a permanent occupation of the conquered territories ; 
and settling, as they did, in Narbonensian Gaul and Spain, 
while the moral influence of Rome was yet all powerful, the 
imperial institutions exercised a much greater effect upon 
them than on the subsequent bands of Northern invaders. 
Accordingly, we find their code based almost entirely upon the 
Roman jurisprudence, with such modifications as were essen- 
tial to adapt it to a ruder state of society. Its nicely bal- 
anced provisions and careful distinctions offer a striking con- 
trast to the shapeless legislation of the races that followed, 
and neither the judicial combat nor canonical compurgation 
found a place in their code. Even the ordeal would appear 
to have been unknown until a period long subsequent to the 
conquest of Aquitaine by Clovis, and but little previous to 
their overthrow in Spain by the Saracens. The introduction 
of the Prankish element, however, brought with it Prankish 
customs ; and in the celebrated combat before Louis le D^bon- 
naire between Counts Bera and Sanila, who were both Goths, 
we find the " pugna duorum " claimed as an ancient privi- 
lege of the race, with the distinction of its being equestrian, 
in accordance with Gothic usages.* 

Nor was the wager of battle confined to races of Celtic or 
Teutonic origin. The Slavonic tribes, as they successively 
emerge into the light of history, show the same tendency to 
decide doubtful points of civil and criminal law by an appeal 
to the sword ; and in the earliest records of Hungary, Bohe- 
mia, Poland, Servia, Silesia, Moravia, Pomerania, Lithuania, 
and Russia, M. Konigswarter finds evidence of the prevalence 
of the system. 

In the primitive codes of the barbarians, there is no distinc- 
tion made between civil and criminal law; indeed, bodily 
punishment being almost unknown, except with regard to 
slaves, and nearly all infractions of the law being visited with 
fines, there was no necessity for such niceties, the matter at 

* Ermold. Nigell , De Reb. Gest. Ludov. Pii, Lib. III. — Astron. Vita et Acta 
Ludov. Pii, Cap. XXXIII. 
3* 
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stake in all cases being simply money or money's worth. Ac- 
cordingly, we find the wager of battle used indiscriminately, 
both as a defence against accusations of crime, and as a mode 
of settling cases of disputed property, real and personal. No 
doubt, in its origin, it was employed only in the absence of 
satisfactory evidence, and the judges or rachinborgs decided 
as to the propriety of its application. Some of the early codes 
refer to it but seldom, and allude to it as employed in but few 
cases.* This reticence, however, was not of long duration ; 
for it was a favorite mode of determining questions of perjury, 
and there was nothing to prevent a suitor, who saw his case 
going adversely, from accusing an inconvenient witness of 
false swearing, and demanding the " campus " to prove it, — 
a proceeding which adjourned the main case, and likewise de- 
cided its result, f This summary process, of course, brought 
all actions within the jurisdiction of force, and deprived the 
judges of all authority to prevent the abuse. Indeed, so com- 
pletely was the control taken out of the hands of the judiciary, 
that with the lapse of time it finally became competent for a 
defeated party to challenge the court itself, and thus obtain a 
reversal of judgment at the point of his sword. In the twelfth 
century, Glanville confesses his doubt whether the court could 
depute its quarrel to a champion, or whether the judge deliv- 
ering the verdict was bound to defend it personally, and also 
what, in case of defeat, was the legal position of the court thus 
convicted of unjust judgment.:}: A hundred years later, we 

* Thus the Lex Salica, as we have seen abore, can hardly be said to recognize 
the existence of the practice. The Lex Ripuariorum refers to it but four times ; the 
Lex Alamannornm but six times ; while it fairly bristles throughout the cognate 
code of the Baioarians. 

t A proof of this has already been quoted from the L. Baioar. Tit. XVL Cap. I. 
§ 2. See also Capit. Ludoy. Pii, ann. 819, Cap. XV. : "At si alia vice duo vel tres 
eum de furto accusaverint, liceat ei contra unum ex his cum scuto et fuste in cam- 
po contendere." For this reason, perhaps, the witness came into court armed, and 
had his weapons blessed on the altar before giving his testimony. If defeated, he 
was fined, and obliged to make good any damage which his evidence might have 
caused to his opponent. L. Baioar. Tit. XVI. Cap. V. 

t " Curia tenetur tamen judicium suum tueri per dnellum Sed utrum 

curia ipsa teneatur per aliquem de curia se defendere, vel per alium extranenm hoc 
fieri possit, quero," etc. — De Leg. Angl. Lib. VIII. Cap. IX. As the military and 
judicial professions were usually combined at that period, this proceeding was not 
so extraordinary as it may appear to us. 
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learn the solution of these knotty points from Beaumanoir, 
whose elaborate directions prove the wide prevalence of the 
custom, and the restrictions with which legists were endeav- 
oring to abridge it. Some caution was necessary ; for the dis- 
appointed pleader who did not manage matters rightly might 
find himself pledged single-handed to a combat with all his 
judges at once, and, as the bench consisted of a collection of 
the neighboring gentry, the result might be to confirm the sen- 
tence in a manner more emphatic than agreeable. The pen- 
alty imposed on a judge vanquished in such an appeal was 
severe, — in civil cases, a heavy fine and deprivation of the 
judicial function ; in criminal ones, death and confiscation, — 
"il pert le cors et quanques il a." In capital cases, however, 
the appeal did not lie, while in civil causes the suzerain, be- 
fore whom the appeal was made, could refuse it when the 
justice of the verdict was self-evident.* 

Arising, as we have seen, thus spontaneously from the hab- 
its and character of so many races, it is no wonder that the 
wager of battle, adapting itself to their various usages, became 
so permanent an institution. Its roots lay deep amid the re- 
cesses of popular superstition and prejudice, and its growth 
was correspondingly strong and vigorous. In this it was 
greatly assisted by the ubiquitous evils which presented them- 
selves from the facility for perjury afforded by the practice of 
sacramental oaths and conjurators, and it seems to have been 
regarded by legislators as the only remedy for the crime of 
false swearing everywhere prevalent. Thus Gundobald as- 
sumes that its introduction into the Burgundian code arose 
from this cause.f Charlemange urged its use as greatly pref- 
erable to the shameless oaths which were taken with so much 
facility, J while Otho 1 1., in 983, ordained its use in various 
forms of procedure, for the same reason. § It can hardly be 

* Coutames du Beauvoisis, Chap. LXI. §§ 39, 45, 47, 50, 62. 

t " Multos in populo nostro et provicatione causantium et cupiditatis instinctu ita 
cognoscimus depravari, ut de rebus incertis sacramentum plernmque offerre non 
dubitent et de cognitis jngiter perjurare," etc. — L. Burgund. Tit. XLV. 

} " Ut palam apparet quod ant ille qui crimen ingerit, aut ille qui vult se defen- 
dere, perjurare se debeat, melius visum est ut in campo cum fustibus pariter con- 
tendant quam perjurinm absconse perpetrent." — Capit. Car. Mag. ex Lege Longo- 
bard. Cap. XXXIV. (Baluze.) 

§ L. Longobard. Lib. IL Tit. LV. § 34. 
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deemed singular, in view of the manners of the times, and 
the enormous evils for which a remedy was sought, that the 
effort was made in this mode to impress upon principals and 
witnesses the awful sanctity of the oath, by enforcing a lia- 
bility to support it by an appeal to arms under imposing re- 
ligious ceremonies. Be this as it may, we have abundant 
evidence of its frequent use. Charlemagne, when dividing his 
vast empire, thought necessary to forbid its employment in 
settling the territorial questions that might arise among his 
heirs,* — a useless precaution, since they all preferred to min- 
gle secret treachery with open force, but one which shows that 
this arbitrament was in common use in a fairs of the highest 
magnitude, while the constant allusions to its employment, 
in the capitularies, indicate how favorite a mode it was of 
settling private quarrels. 

All this, however, found a consistent opponent in the 
Church. When King Gundobald gave form and shape to 
the "pugna duorum" in digesting the Burgundian laws, Avi- 
tus. Bishop of Vienne, remonstrated loudly against the prac- 
tice, as unjust and unchristian. A new controversy arose on 
the occasion of the duel between Counts Bera and Sanila, to 
which we have already referred as an important event in the 
reign of Louis le Debonnaire. Agobard, Archbishop of Lyons, 
seized the occarsion to address to the Emperor a treatise, in 
which he strongly deprecated the appeal to arms, as well as the 
employment of ordeals in settling judicial questions. Some 
thirty-five years afterwards, in 855, the Council of Valence de- 
nounced the battle-trial in the strongest terms, praying the 
Emperor Lothaire to abolish it throughout his dominions, and 
resolving that the victor in such contests should be excommu- 
nicated, and the victim be denied the rites of Christian sepul- 
ture.f Pope Nicholas I. and other pontiffs protested against 
it, and exerted themselves energetically, but ineffectually, to 
procure its abandonment. Meanwhile, a defender had arisen 
in the person of the fiery Hincmar, Archbishop of Rheims, 
who, in warmly espousing the cause of the unfortunate Tiet- 



* "Nee tinquam pro tali caussa cnjuslibet generis pugna vel campus ad examina- 
tionem judicetur." — Charta Divis. Carol. Mag. ann. 806, Cap. XIV. 
t Heury, Hist. Eccles. Lib. 49. 
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birga, repudiated by King Lothaire, had occasion to support, 
with all the energy of his nature, the claims of the judgment 
of God to human respect. The opposing efforts of the Church 
would appear to have been attended with little success, and 
we find traces of the judicial combat during the darkness of 
the next century, — the most obscure in the history of the 
Middle Age. About the year 930, Hugh, king of Provence 
and Italy, becoming jealous of his uterine brother, Lambert, 
Duke of Tuscany, asserted him to be a supposititious child, 
and ordered him for the future to claim no relationship with 

himself. Lambert, being " vir bellicosus et ad quodlibet 

facinus audax," contemptuously denied the aspersion, and of- 
fered to clear all doubts as to his birth by the wager of battle. 
Hugh accordingly selected a warrior named Teudinus as his 
champion. Lambert was victor in the ensuing combat, and 
was universally received as the undoubted son of his mother. 
His triumph, however, was short-lived ; for Hugh soon after 
succeeded in making him prisoner, and deprived him of eye- 
sight.* Towards the middle of the same century, Otho the 
Great appears, throwing the enormous weight of his influence 
into the scale. A magnanimous and warlike prince as he 
was, the wager of battle appears to have possessed peculiar 
attractions for his chivalrous tendencies, and he extended its 
application as far as lay in his power. Not only did he force 
his daughter Liutgarda, in defending herself from a villanous 
accusation, to forego the safer modes of compurgation, and to 
submit herself to the perils of a judicial combat, but he also 
caused the abstract question of representation in the succes- 
sion of estates to be settled in the same manner ; and to this 
day in Germany the division of a patrimony between children 
and grandchildren is regulated by the doughty arms of the 
champions who fought together nine hundred years ago at 
Steil.f His son, Otho H., carried out his father's views. We 
have already alluded to his substituting the judicial duel for 
sacramental oaths, in 983, and we find him at the same time 

* Luitprand. Antapod. Lib. III. cap. 46. 

t Palgrave, Hist. Normandy, 11. 633. In both these cases Otho may be said to 
have had ancient custom in his favor. See L, Longobard. Lib. I. Tit. XII. § 2 ; 
L. Alamann. Cap. add. XXII. and Cap. LVI. and LXXXIV. 
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abandoning the immemorial policy of the barbarians, which 
permitted to all subject races the enjoyment of their ancestral 
laws, by forcing the Italians in this respect to adopt the cus- 
toms of their conquerors.* 

Under such auspices, and stimulated by the rising spirit of 
chivalry, it is no wonder that the judicial duel acquired fresh 
importance, and was more extensively practised than ever. 
All classes of society, from the highest to the lowest, were 
liable to be called to defend their rights in the field. We 
have already alluded to several instances in which kings ex- 
changed cartels, and more might readily be given, such as the 
challenge between the Emperor Henry the Black and Henry 
I. of France during an interview at Ipsch in 1056.t The 
Champion of England, who figures in the coronation pageant 
of Westminster Abbey, is a relic of the times when it was 
not an empty ceremony for the armed and mounted knight to 
fling the gauntlet, and proclaim aloud that he was ready to do 
battle with any one who challenged the right of the new mon- 
arch to his throne. From the time of Henry I. the office of 
king's champion was one of honor and dignity. 

As regards the lower orders, innumerable documents attest 
the right of peasants to the appeal of battle, and even Jews 
were sometimes admitted to the privilege, as we learn from a 
decision of 1207, preserved in an ancient register of assizes in 
Normandy. J By the old Lombard law, slaves were allowed 
to defend themselves in this manner, § and among the Frisi- 
ans a litus claiming his liberty was allowed to assert it against 
his master with arms. || This, however, was long anterior to 
the period under consideration ; but even in the time of Beau- 
manoir (1283), although an appeal would not lie from a serf 
to a freeman, we may safely infer from the context that a 



* " Qaacnnque lege, sive etiam Komana, in omni regno Italico homo vixerit, haec 
omnia ut in his capitulis per pngnam decernemus observare." — L. Longobard. Lib. 
11. Tit. LV. § 38. 

t Lambert. SchafFnaburg. ann. 1056. 

t Assises de I'Echiquier de Normandie, p. 114. (Marnier.) 

§ " Servus ejus tunc per pugnam ant per sacramentum se defendat si potuerit." 
— L. Longobard. Lib. L Tit. XXV. § 49. 

li L. Frision. Tit. XI. Cap. III. 
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combat could be legally decreed between two serfs, if the con- 
sent of their masters was obtained.* 

Women, ecclesiastics, and those suffering under bodily 
infirmity, were generally excused from appearing personally 
in the lists, but they were bound to produce a champion to 
defend their cause. So universal was this rule, that, as we 
learn by the Assises de Jerusalem, when from poverty the 
suitor was unable to provide a substitute, the suzerain was 
bound to supply the expenses for forty days ; and when a 
murdered man left no relatives to prosecute the criminal, the 
suzerain was obliged to furnish the champion in any trial 
which might arise, f But even women were not always ex- 
empt from the necessity of personal defence. In some parts 
of Germany, as we learn from M. Konigswarter, a custom 
existed by which a female defended herself from calumny by 
meeting her accuser in deadly combat, the chances being 
equalized by burying the man to his waist, tying his left hand 
behind his back, and furnishing him with a mace, while his 
weaker opponent had the free use of her limbs, and was 
armed with a heavy stone, securely fastened in a piece of 
stuff. Ecclesiastics also sometimes yielded to warlike aspi- 
rations, in contravention of the rules of the Church, as appears 
by a constitution of William the Conqueror in 1080, subject- 
ing them to a fine by way of punishment, when the bishop's 
permission had not been obtained; — " Si clericus duellum sine 
episcopi licentia susceperit aut assultum fecerit, episcopo per 
pecuniam emendetur." In 1140 Pope Innocent II. found it 
necessary to denounce the practice of ecclesiastics appearing 
either personally or by champions.^ 

Cases which came within the jurisdiction of the ecclesias- 
tical courts — including all which related directly or indirectly 
to marriages and testamentary provisions — were naturally 
exempted from the arbitrament of the sword, but, with this 
exception, nearly every possible matter of litigation may be 
considered as liable to the wager of battle. We have seen 
that, under Otho the Great, even an abstract question was 
resolved in this manner ; and a more remarkable case occurred 

* Coutumes du Beauvoisis, Cap. LXIII. § 1 . 

t Assises de Jerusalem, Cap. 266 and 267. | Ducange. 
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in Spain in the eleventh century, when the fiery and indomi- 
table Hildebrand endeavored to enforce the observance of the 
Roman liturgy in Castile and Leon, in lieu of the Gothic or 
Mozarabic rite. With considerable difficulty, Navarre and 
Aragon had, some years before, been led to consent to the 
change, but the Castilians were attached to the observances 
of their ancestors, and stoutly refused compliance. In 1077 
Alphonso I. procured the assent of a national council to the 
change, but the people rebelled, and, after repeated negotia- 
tions, the question was referred for decision to the sword. 
The champion of the Gothic rite was victorious, and tradition 
adds, that a second trial was made by the ordeal of fire ; a 
missal of each kind was thrown into the flames, and the na- 
tional liturgy emerged triumphantly, unhurt.* 

Nearly contemporary with this was the celebrated case of 
Otho, Duke of Bavaria, — perhaps the most noteworthy ex- 
ample of judicial appeal to the sword, as it proved the com- 
mencement of the terrible Saxon war, and of the troubles 
which, aggravated by the skilful hand of Hildebrand, pursued 
the unfortunate Emperor Henry IV. to his grave, and did so 
much to establish the temporal supremacy of the Pope. A 
worthless adventurer, named Egeno, accused the proud and 
powerful Otho of conspiring against the Emperor's life. In a 
Diet held at Mayence, the Duke was commanded to do battle 
with his accuser within six weeks. According to some au- 
thorities, his pride rebelled against meeting an adversary so 
very far beneath him ; according to others, he was prevented 
from appearing in the lists only by the want of a safe-conduct, 
which the Emperor refused him. Be this as it may, the ap- 
pointed term elapsed, judgment was taken against him by 
default, and his duchy was confiscated accordingly. It was 
bestowed on Welf, son of Azo d'Este and of Cunigunda, de- 
scendant and heiress of the ancient Guelfic Agilolfings, and 
thus, on the basis of a judicial duel, was founded the second 
Bavarian house of Guelf, from which have sprung so many 
royal and noble lines, including their Guelfic Majesties of 
Great Britain. Some years later, the Emperor offered to 

* Ferreras, Hist. Gen. d'Espagne, Trad. d'Hermilly, III. 245. 
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disprove in the same manner a similar accusation brought 
against himself by Duke Reginger, of endeavoring to assassi- 
nate his rival, Rodolph of Suabia. A day was appointed for 
the combat, which was prevented only by the opportune death 
of Reginger immediately before it.* 

The implicit confidence reposed in the battle ordeal is well 
illustrated by a case, in which a sacrilegious thief named 
Ansel stole the sacred vessels from the church of Laon, and 
sold them to a merchant. The latter swore secrecy, but, 
frightened at the excommunications pronounced by the au- 
thorities of the plundered church, he revealed the name of the 
robber. Ansel denied the charge, offered the wager of battle, 
defeated the unhappy receiver of the stolen goods, and was 
proclaimed innocent. Encouraged by the immunity, he com- 
mitted the same offence a second time, was convicted, and 
confessed the previous crime. Learned doctors were consult- 
ed, who unhesitatingly pronounced that the merchant had 
suffered for the violation of the oath he had sworn to Ansel, 
and the reputation of the duel remained intact.f 

There were some restrictions, however, imposed, and the 
judicial combat was not allowed for matters below a certain 
value. Thus, among the Angli and Werini, the minimum 
limit was two solidi,J while the Baioarians permitted it for 
a cow, or any matter of greater value.§ In later times, Otho 
II. decided that six solidi should be the smallest sum worth 
fighting for.|| William the Conqueror appears to have enacted 
no limit ; but Henry I. decreed that, in civil cases, the appeal 
of battle should not lie for a less amount than ten solidi.*[f In 
France, Louis le Jeune, by an edict of 1168, forbade the duel 

* Lambert. Schaffnaburg. ann. 1070, 1073, 1074. — Conrad. TJrsperg. ann. 1071. — 
Bruno de Bello Saxon. 

t Dnclos, Memoire sur les ifcpreuves. 

t L. Anglior. et Werinor. Tit. XV. The variations of the coinage are so numer- 
ous and so uncertain, that to express the values of the solidus, or son, at the different 
periods and among the different races enumerated, would occupy more space than 
we could afford. In general terms, we may remark that the Carlovingian solidus 
was the twentieth part of a pound of silver, and, according to the researches of 
Guerard, was equivalent in purchasing power to about thirty-six francs of modern 
money. The marc was half a pound of silver. 

§ L. Baioarior. Tit. VIII. Cap. II. § 5, and Cap. III. 

II L. Longobard Lib. II. Cap. LV. 4 37. f Legg. Henrici I. Cap. 59, 

VOL. LXXXVIII. — NO. 182. 4 
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when the sum in question was below five solidi.* In the 
Franliish kingdom of Jerusalem, the minimum was a silver 
marc.f 

While the custom remained at its height, either party to 
an action might, as a general rule, demand the judicial duel. 
When Beaumanoir composed his " Coutumes du Beauvoisis," 
in 1283, the practice may be considered to have entered on its 
decadence ; twenty years had elapsed since the energetic ef- 
forts of St. Louis to abolish it ; substitutes for it in legal pro- 
cedure had been provided, and the manner in which that 
enlightened jurist manifests his preference for the peaceful 
forms of law, shows that he fully entered into the civilizing 
spirit in which the monarch had endeavored to soften the 
ferocity of his subjects. When, therefore, we see in Beau- 
manoir's treatise how few restrictions existed in his time, we 
may comprehend the previous universality of the custom. 
In criminal cases, if an accuser offered battle, the accused 
must either accept it or confess, unless he could prove an 
alibi ; or unless the accuser himself was notoriously guilty of 
the crime in question, and the accusation was evidently in- 
tended merely to baffle justice ; or unless, in case of murder, 
the murdered man, when dying, had disculpated him and 
had named the real criminals.^ If the accused demanded 
battle, the judge could refuse it only when his guilt was too 
notorious for question.§ A serf could not challenge a free- 
man, nor a bastard a man of legitimate birth (though an 
appeal of battle lay between two bastards), nor a leper a 
sound man. II In civil actions it was not allowed in cases 
relating to dower, to orphans under age, to guardianships, or 
to the equity of redemption afforded by the feudal laws to 
kinsmen in the sale of heritable property, or when the matter 
at stake was of less value than twelve deniers.^ The slen- 
derness of these restrictions shows what ample opportunities 

* Ducange. + Assises de Jerusalem, Cap. 149. 

I Coutumes du Beauvoisis, Chap. LXI. § 2 ; Chap. XLIII. ^ 6. 
§ Ibid., Chap. LXI. § 2 ; Chap. XXXIX. § 12. 

II Ibid., Chap. LXIII. §§ 1, 2, 10. 

IT Ibid., Chap. LXIII. §§ 11, 13, 18. The denier was the twelfth part of the soli- 
dus or sou. 
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were afforded to belligerent pleaders ; and when we add the 
privilege of challenging judgments, which obtained almost 
everywhere, and the facilities enjoyed for forcing witnesses to 
defend their testimony sword in hand, we may conclude that 
practically it lay with either party to elect whether a suit 
commenced in court should be decided in the field. "We have 
already alluded to the appeal of judgment ; the challenging 
of testimony was so much a matter of right, that, in deference 
to the custom, ecclesiastics and women were not receivable 
as witnesses in lay courts in cases where appeal of battle 
might arise.* If the evidence of any particular witness were 
especially obnoxious, a favorite mode of disposing of it was 
to accuse him of some crime rendering him incapable of tes- 
tifying ; he was then obliged to fight, either personally or by 
champion, in order to have his evidence admitted. f A sim- 
pler mode, however, was to assert roundly that the witnesses 
were perjuring themselves, and to offer to prove it against 
one of them corps d corps ; when, in case of his defeat, the 
cause was gained, no subsequent testimony being admitted 
after so emphatic a decision by the Universal Judge.J The 
result of this system was, that, in causes subject to appeal, no 
witness could be forced to testify, unless his principal entered 
into bonds to see him harmless in case of challenge, to pro- 
vide a champion, and to make good all damages in case of 
defeat ; § though it is difficult to understand how this could be 
satisfactorily arranged, since the penalties inflicted on a van- 
quished witness were severe, being, in civil causes, the loss of 
a hand, and a fine at the pleasure of the suzerain, and, in 
criminal actions, " il perderoit le cors avecques." || The only 
limit to this abuse was that witnesses were not liable to chal- 
lenge in cases concerning matters of less value than five sous 
and one denier.^ 

In some countries, however, the facilities for these appeals 
to the sword were not so extensive. In Catalonia, for in- 

* Coutumes du Beauvoisis, Chap. XXXIX. ^ 30, 31, 66. — Assises de Jerusa- 
lem, Cap. 169. 
t Coutumes du Beauvoisis, Chap. VI. § 16. 
t Ibid., Chap. LXI. § 58. § Ibid., Chap. LXI. § 59. 

II Ibid., Chap. LXI. § 57. T Ibid., Chap. XL. § 21. 
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stance, the judge alone had the power of deciding whether 
the wager of battle was admissible ; in Montpellier the assent 
of both parties was requisite ; while in Beam it was permitted 
only in the absence of testimony.* On the other hand, in 
Normandy, at the commencement of the thirteenth century, 
many cases relating to real estate were examined in the first 
instance by a jury of twelve men, and, if they failed of a unan- 
imous verdict, the question was decided by the judicial duel, 
whether the parties desired it or not.f 

The wrong and injustice wrought by the immense exten- 
sion of so senseless a custom must have become manifest to 
all thinking men, and gradually there arose an opposition to it 
on the part of enlightened legislators. The Church never en- 
tirely pretermitted her efforts to eradicate the prejudices left by 
primitive barbarism, and, as civilization advanced, she was 
from time to time aided by the secular power. Alexander 
III. in 1179, and Innocent III. in 1215, fulminated decretals 
against the wager of battle, and by their, influence no doubt 
led to the first efficient steps towards its abolition. These 
were taken in 1220 by the Emperor Frederic II., who in the 
" Constitutiones Sicularum " pronounced the custom to be 
" non tam vera probatio quam qusedam divinatio .... quae 
naturae non consonans a jure commune deviat, sequitatis ra- 
tionibus non consentit," and prohibited it for the future, ex- 
cept in cases of miirder and high treason, where other proof 
could not be had ; and even in these, he placed it at the option 
of the accuser alone, in order to render it a punishment, not a 
trial.ij: St. Louis, not long afterward, followed his example, 
and among the ameliorations which he so earnestly endeav- 
ored to introduce was the abolition of the wager of battle, 
by the celebrated Ordonnance of 1260. This was productive 
of little immediate effect ; for though the elaborate and ju- 
dicious system of inquests which he tried to substitute for the 
duel no doubt eventually exercised a powerful influence in 
inducing his people to adopt the more rational and safer 

* Libell. Catalan. MS. — Stat. Montispess. ann. 1204. — Fori Beneharnenses, 
Eubr. de Batalha, Art. I. (Dncange.) 
t Etablissements de Normandie, passim. (Marnier.) 
% Constit. Sicular. Lib. II. Tit. XXXII. XXXIII. 
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mode of settling disputes, still he had no power to force this 
innovation into the courts of the innumerable petty seigneurs 
justiciers, high and low, among whom the administration 
of justice was parcelled out through the kingdom, and his 
own personal domains were all that he could control.* The 
barons and gentry were not disposed to promote the human- 
izing views of the king ; the prejudices of birth, the strength 
of feudal principles, the force of chivalric superstition, the 
pride of self-reliance, were too powerful; and to these we 
may add the prompting of self-interest, for the seigneur in 
whose court an appeal of battle was tried received from the 
defeated party a fine of sixty livres if we was a gentleman, and 
sixty sous if a villein, — no inconsiderable sum, — besides a 
perquisite of the horses and arms employed, and heavy mulcts 
for any delays which might be sought.f The most that could 
be expected, then, was that the suitor might be allowed the 
privilege of electing between the ancient custom and the new 
law. Even Beaumanoir, who in most things was far in 
advance of his age, and who assisted so energetically in the 
work of centralization which at that period was so rapidly 
undermining the feudal power, — even so acute and far-seeing 
a jurist hesitates to object to the principles involved in the 
battle trial, and hints his disapprobation in terms which con- 
trast strongly with the vigorous language of Frederic II. and 
the stern exhortations of the Church.^ It would be too much, 
however, to expect implicit obedience to so great an innova- 
tion, when the example of disregarding it was set in the royal 
court itself, as is shown by a case in which Philippe le Hardi, 
son and successor of St. Louis, presided at a judicial duel. 



* This utter want of power in a sovereign so much beloved and respected is a 
striking indication of the political condition of the times. Beaumanoir states it 
formally : " Car tout cil qui ont justice en la conte poent maintenir lor cort, s'il 
lor plest, selone I'ancienne coustume ; et s'il lor plest il le poent tenir selonc I'esta- 
blissement le Roy." (Chap. XXXIX. § 21.) And again : " Car quant li rois Lois 
les osta de sa cort il ne les osta pas des cours 'k ses barons." (Chap. LXI. § 15.) 

t Coutumes du Beauvoisis, Chap. LXI. 5§ 11, 12, 13. 

t " Mult a de perix en plet qui est de gages de bataille, et mult est grans mes- 
tiers c'on voist sagement avanten telcas," etc. (Ibid., Chap. LXIV. § 1.) " Car 
ce n'est pas coze selonc Diu de soufrir gages en petite querele de meubles ou d'eri- 
tages ; mais coustume les suefre es vilains cas de crieme," etc. (Ibid., Chap. VI. 
^31.) 

4* 
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about the year 1283, scarcely more than twenty years after 
the promulgation of his father's edict.* The next monarch, 
Philippe le Bel, was a persevering and successful enemy of 
feudalism in ail its forms. Under his astute and energetic 
rule the royal power increased, enormously, and in 1296 he 
prohibited trial by battle in time of war, and in 1303 inter- 
dicted it entirely.! One of the first acts of his son, Louis le 
Hutin, in 1315, however, was to restore it in criminal cases, 
where other proof was deficient. J But the tide again turned 
when Philippe de Valois, in 1330, evoked all appeals from the 
local courts to the Parliament of Paris, and put an end to the 
revoking of judgment at the sword's point.§ The rising spirit 
and importance of the Tiers-Etat also contributed powerfully 
to diminish the frequency of these appeals to the sword. 
The sturdy bourgeois, though ready enough with morion and 
pike to defend their privileges, preferred a more reasonable . 
and peaceful mode of settling litigation ; numerous charters 
of communes granted during these periods contain clauses 
exempting the citizens from liability to the judicial combat ; 
and when, in 1396, Charles VI. issued an edict,|| ordering 
throughout his kingdom that the testimony of women should 
be received in court, we see how completely the custom of 
challenging witnesses must have fallen into desuetude. 

M. Konigswarter states that the last formal wager of 
battle decreed by the Parliament of Paris took place in 1386, 
between two bourgeois, on an accusation of adultery. We 
presume that he alludes to the celebrated duel between the 
Chevalier de Carongne and Jaques le Gris, described so 
picturesquely by Froissart, which the king and all his court 
shortened a campaign to witness, and in which the appellant 
had as his second Waleran, Count of St. Poule, son-in-law of 
the Black Prince. As described by the old chronicler, the 
scene is striking. The Dame de Carongne, eager to avenge 

* Coatumes da Beauvoisis, Chap. XXI. § 63. 

t Konigswarter, p. 216. 

t "Nous voulons et octroions que en cas de murtre, de larrecin, de rapt, de tra- 
hison, et de volurie, gage de bataille soit ouvert, se les cas ne poroient estre provez 
par temoings." (Ducange.) 

§ Ordonnance of May 9, 1330. (Monteil.) 

11 Neron. Ee'cneil d'ifedits, I. 16. 
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her cruel wrong, is clothed in black and mounted on a sable 
scaffold, from which, placing her trust in God, she witnessed 
the varying chances of the unequal combat between her hus- 
band, weakened by disease, and his vigorous adversary, know- 
ing that, if strength alone prevailed, he must die a shameful 
death, and she be dragged to the stake. At length, after a 
grievous wound, when all seems lost, the avenger drives his 
sword through the body of his prostrate enemy, and vindi- 
cates his wife's honor and his own good cause. But Froissart 
was too good an artist to risk the effect of his picture by too 
rigid an adherence to facts, and he omits to mention, what is 
told by the cooler Juvenal des Ursins,* that Le Gris was sub- 
sequently proved innocent by the death-bed confession of the 
real offender. The Anonyme de St. Denis f adds, that the 
unhappy Dame de Carongne, overcome by remorse at having 
unwittingly caused the disgrace and death of an innocent 
man, ended her days in a convent. The result of this trial is 
said by some writers to have been the cause of the abandon- 
ment of the practice. 

No further trace of the combat as a judicial procedure is 
found in the registers of the Paris Parliament,^ and it may be 
considered as thenceforth practically obsolete among the peo- 
ple, though not yet expunged from the statute-book. Not 
long afterward, Philippe le Bon, Duke of Burgundy, formally 
abolished it throughout his dominions, and in the Coutumier 
of Burgundy, as revised by him in 1459, there is no trace of 
it. The code in force in Brittany until 1539 permitted the 
wager of battle in cases of treason, theft, and perjury, — the 
latter as usual extending it over a considerable range of civil 
actions.§ Normandy was even later in formally abrogating 
the custom ; for it was not until the revision of her Coutumier 
in 1583, under Henry III., that the privilege of deciding in 
this manner numerous cases, both criminal and civil, was 
legally abolished. || Still, the law was practically a dead letter 

* Hist, de Charles VI., an. 1386. 
t Hist, de Charles VI., Liv. VI. Chap. X. 
t Buchou, Notes to Froissart, II. 537. 

§ Tres Ancienne Cout. de Bretagne, Chap. 132, 134. (Bourdot de Richebourg.) 
II Ancienne Cout. de Normandie, Chap. 53, 70, 71, 73, etc. (Bourdot de Eiche- 
bourg.) 
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among the hard-headed roturiers, though occasionally son^e 
fiery gentleman claimed the right of deciding his quarrel at 
the risk of his life. Thus, in 1482, shortly after the battle of 
Nancy had reinstated Rene, Duke of Lorraine, on the ruins 
of the second house of Burgundy, two gentlemen of the 
victor's court, quarrelling over the spoils of the battle-field, 
demanded the champ-clos ; it was duly granted, and on the 
appointed day the appellant was missing, to the immense 
discomfiture and no little loss of his bail.* In 1538, Francis 
I. granted a combat between Jean du Plessis and Gautier de 
Dinteville, which would seem to have been entirely a judicial 
proceeding, since the defendant, not appearing at the ap- 
pointed time, was condemned to death by sentence of the 
high council, Feb. 20, 1588.t We have already alluded to 
the case of Chaistaignerie and Jarnac, in which the death of 
the former caused Henry II. to declare the judicial combat 
abolished. Two years later, however, in 1549, he yielded to 
the request of Jaques de Fontaine, Sieur de Fendille, who 
wished to repel at the sword's point an accusation brought 
against him by Claude Daguerre, Baron de Vienne-le-Chatel; 
but, while violating the spirit of his resolution, the king main- 
tained its letter, by deputing the granting of the combat to 
Robert de la Marck, Marshal of France and sovereign prince of 
Sedan. The affair accordingly took place, to the discomfiture 
of Fendille.J This is the last recorded instance of the wager 
of battle in France ; but long before this, the custom had lost 
all practical importance. After a struggle of centuries, the 
jurist had vanquished the knight-errant, the pen had tri- 
umphed over the sword, and this relic of the Sicambrian 
forests no longer represented the thoughts and feelings of the 
age, though the Council of Trent still deemed it worth while 
to renew the thunders of Alexander and of Innocent. 

In England, however, the resolute conservatism w^hich re- 
sists merely theoretical innovation caused this mediaeval sole- 
cism to remain as a blot on the common law to a much later 
period. Until the reign of Elizabeth, the wager of battle was 
legal in civil cases, though it had practically fallen into disuse, 

* D. Calmet, Hist, de Lorraine. t Dueange. 

t D. Calmet, Hist, de Lorraine. 
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when in 1571 it was abolished, as Spelman says, "non sine 
magna jurisconsultorum perturbatione," in consequence of its 
employment in the case of Low et al. vs. Paramore. To de- 
termine the title to an estate in Kent, Westminster Hall was 
forced to adjourn to Tothill Fields, and the forms of a combat 
were gone through, though an accommodation between the 
parties saved the skulls of the champions.* It was not, how- 
ever, thought requisite to extend the reform to the criminal 
law, and the nineteenth century was disgraced by the escape 
of a homicide who availed himself of the battle trial in an 
appeal of murder. The case of Ashford vs. Thornton created 
much excitement, when Lord Ellenborough was forced to ad- 
mit the right of the accused to use his hands to save his neck, 
and expounded the law in almost the same terms as those 
which we read in Bracton or in Beaumanoir. The curious 
crowds of cockneys were sorely disappointed when the plaintiff 
cried "craven," and the Chief Justice was released from pre- 
siding over a gladiatorial exhibition. The act of 59 Geo. III. 
c. 46, at length put an end for ever to this last remnant of 
the age of chivalry, f 

We have not left ourselves space to treat at length of the 
ceremonies and forms observed in the judicial duel. These 
varied considerably in different ages and countries, and the 
minute directions which have come down to us, compiled for 
the guidance of the judges of the lists, would expand unduly 
an article already too long, without adding much to illus- 
trate popular customs and modes of thought. Suffice it to 
say, that the general principle throughout was the absolute 
assertion by each party of the truth of his cause, to which ef- 
fect a solemn oath on the Gospels, or on a relic of approved 
sanctity, was administered before the conflict commenced. 
Defeat was thus not merely the loss of the suit, but was also 
a conviction of perjury, to be punished accordingly ; and in 
criminal cases it was further an evidence of malicious prose- 
cution on the part of a worsted appellant. Accordingly, we 
find the vanquished party, whether plaintiff or defendant, sub- 
jected to penalties more or less severe, according to time and 

* Spelman, Gloss, p. 103. t Campbell, Chief Justices, III. 169. 
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place. Thus Louis le D^bonnaire, in 819, decreed that, in 
cases where testimony was evenly balanced, a witness should 
be chosen from each side to fight it out, the defeated cham- 
pion suffering the usual penalty of perjury, — the loss of a 
hand, — while the other witnesses on the same side were al- 
lowed the privilege of redeeming theirs at the legal rate.* 
William the Conqueror placed a fine of forty sous on the los- 
ing side, a regulation which was re-enacted by Henry Beau- 
clerc. f Bracton and the Fleta both state that a vanquished 
appellant is not liable to as severe a punishment as a van- 
quished defendant, :j: and the same distinction is observed in 
the ancient codes of Normandy, when a husband sought to 
prove a wrong forcibly inflicted on his wife. § This latter 
case, however, is identical with the one related above of Ca- 
rongne and Le Gris, where we have seen that accuser and ac- 
cused were under liabilities of punishment precisely similar, 
and such was the general practice. Thus, in the Prankish 
kingdoms of the East, on an appeal of murder, whichever party 
was defeated was hanged in his spurs, || and various other in- 
stances have already been alluded to in our remarks on the 
challenging of witnesses. 

We cannot dismiss the subject without a few words on a 
remarkable peculiarity of these combats, — the employment 
of champiojis. In the wide application of the principle as a 
legal procedure, it is very evident that parties unable to wield 
the sword or club would frequently be called upon to defend 
their rights, and even a scanty measure of justice would re- 
quire that they should have the power to delegate the office 
to some more potential vehicle of the Divine decision. Origi- 
nally this would seem to have been the duty of some mem- 
ber of the family, as we have seen was the case with the 
"compurgatio canonica." Among the Alamanni, for instance, 
a woman when accused could be defended by a kinsman, 

* Capit. Ludoy. Pii, ann. 819, Cap. X. A somewhat similar provision occurs in 
the L. Burgund. Tit. XLV. and LXXX. 

t Decreta Guillel. Bastardi. — Legg. Henrici I. (Wilkins.) 

J Bracton, Lib. III. Tract. II. cap. 21, § 7. — Pleta, Lib. L cap. 34, ^ 32. (Du- 
cange.) 

§ ifetab. de Normandie, Tit. " De prandre fame a force." (Marnier.) 

II Assises de Jerusalem, Cap. 317. 
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" cum tracta spata " ; * the same rule is prescribed by the Lom- 
bard law f and by that of the Angles, :f while the pervading 
principle of family unity would lead us to presume that it 
prevailed throughout the other races in whose codes it is not 
specifically mentioned. As regards the employment of sub- 
stitutes, however, for those who were able to protect them- 
selves, there appears to have been considerable diversity of 
practice in these primitive times. The laws of the Franks, 
of the Alamanni, and of the Saxons, make no allusion to such 
a custom, and evidently expect the principal to defend his 
own rights. From some expressions made use of by Agobard 
in his attack on the battle ordeal, we are led to conclude that 
under Louis le D^bonnaire the employment of champions, in 
the Burgundian law, was, if not forbidden, at least unusual, 
even in cases where age or debility unfitted the suitor for the con- 
test.§ On the other hand, the Baioarians, with whom the duel 
was very prevalent, allude to the employment of champions in 
every instance, || and with the Lombards the judicial combat 
and the champion appear to have likewise been convertible 
terms. ^ There is something in this so repugnant to the fierce 
and self-relying spirit in which the wager of battle found its 
origin, and the use of a professional gladiator is so inconsist- 
ent with the pious reference to the judgment of God which 
formed the only excuse for the whole system, that we are 
forced to attribute its introduction to the liberty allowed of 
challenging witnesses. To this we have already alluded, and 
its prevalence throughout Western Europe readily enabled par- 
ties unwilling themselves to encounter the risks of the deadly 
struggle to put'forward some truculent bravo who swore point- 
blank, and whose evidence would need to be got out of court. 
Although the custom of hiring champions must have existed 

# L. Alamann. Add. Cap. XXI. 

t L. Longobard. Lib. I. Tit. III. § 6, and Lib. II. Tit LV. § 12. 

t L. Anglior. et "Werinor. Tit. XIV. 

§ " Accidit ut frequenter non solum valentes viribus, sed etiam infirmi et senes la- 
cessantur ad certamen et pugnam etiam pro vilissimis rebus." — Agobard, De Im- 
pietate Duellici Exam. (Ap. Spelman.) 

II L. Baioar. passim. 

IT " Liceat ei per campionem, id est per pugnam, crimen ipsum de super se si 
potuerit ejieere." — L. Longobard. Lib. I. Tit I. ^ 8. 
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from a very early period, since the Frisian laws speak unblush- 
ingly of paid champions,* still the best evidence of their origi- 
nal identity with witnesses is to be found at a later date in 
England, where, until the first Statute of Westminster, issued 
by Edward I. in 1275, the hired champion of the defendant 
in a suit concerning real estate was obliged to assume the 
position of a witness, by swearing that he had been present 
and had seen seizin given of the land, or that his father when 
dying had enjoined him by his filial duty to maintain the de- 
fendant's title as though he had been present.f And, in a 
similar spirit, the early code of Normandy prescribes that 
champions shall be taken to see the lands or buildings in dis- 
pute before receiving the oaths of battle, in the same manner 
as a jury of view. J Looking on the profession of a cham- 
pion in this light, as that of a false witness, we can understand 
the heavy penalties to which he was subjected in case of de- 
feat, and that, while the principal escaped with fine or impris- 
onment, the hired ruffian was hanged, or at best lost a hand 
or foot, — the immemorial punishment for perjury. § Another 
and a more practical reason for maintaining this severity is 
supplied by Beaumanoir, who defends it on the ground of the 
liability of champions to be bought over by the adverse party. 
The gentle stimulus of prospective mutilation was therefore 
held before them to induce them to fight vigorously. || This 
was doubtless the object of retaining the custom, long after 
its origin had been lost sight of. 

With such risks to be encountered, it is no wonder that the 
trade offered few attractions to honest men, who could keep 

* Licet unicuique pro se campionem mercede conducere, si eum invenire potu- 
erit." — L. Frision. Tit. XIV. Cap. IV. 

t Glanville, De Leg. Angl. Lib. IL Cap. 3. 

t ^tab. de Normandie, p. 21. (Marnier.) 

§ "Victus vero in duello centum solidos et obolum reddere tenebitur. Pugil 
vero condnctitius, si victus fuerit, pugno vel pede privabitnr." — Charta, ann. 1203. 
(Ducange.) — Also, Beaumanoir, Cout. du Beauv., Cliap. LXVII. § 10. Ducange 
has misinterpreted this passage. See also Monteil's excellent Histoire des Fran- 
9ais des Divers lltats, XV' Siecle, Hist. XIII. 

II " Et li campions vaincus a le poing cope ; car se n'estoit par le mehaing qu'il 
emporte, aucuns par barat, se porroit faindre par loier et se dameroit vaincus, par 
quoi ses mestres emporteroit le damace et le vilonie, et cil emporteroit I'argent ; et 
por ce est bons li jugemens du mehaing." — Cout. du Beauvoisis, Chap. LXI. § 14. 
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body and soul together in any other manner. Reckless des- 
peradoes, skilled at quarter-staff, or those whose familiarity 
with sword and dagger, earned by a life spent in brawls, gave 
them confidence, might undertake it as an occupation which 
exposed them to little risk beyond what they habitually in- 
curred ; and of such was the profession generally composed. 
The evil of this must have early made itself apparent, for we 
find Charlemagne endeavoring to obviate it by decreeing 
that no robber should be allowed to appear in the lists as 
champion ; and the order needed to be frequently repeated.* 
Accordingly, the occupation was deemed infamous ; its pro- 
fessors were classed with the vilest criminals, and with the 
unhappy fem,ales who exposed their charms for sale, as the 
champion did his skill and courage.f They were, therefore, 
held incapable of appearing as witnesses, and the extraordi- 
nary anomaly was afforded of seeking to learn the truth in 
affairs of the highest moment by a solemn appeal to the 
Most High, through the instrumentality of those who were 
already considered as convicts of the worst kind, or, by the 
very act, were branded with infamy if successful, and, if de- 
feated, were hanged or mutilated. It is consequently not sin- 
gular that numerous efforts were made to put an end to this 
state of affairs. Otho II., whose laws did so much to give 
respectability to the wager of battle, decreed that champions 
should be permitted only to counts, ecclesiastics, women, 
boys, old men, and cripples ; ^ but this must have been speed- 
ily disregarded, for within fifty years we find Henry II. 
forbidding the use of champions to able-bodied defendants 
simply in cases of parricide or of aggravated murder ; § and 
two hundred years later, when Frederic II. abolished the 

* " Vt nemo furem camphium de mancipiis aut de qualibet causa recipere prae- 
sumat, sicut saepius Domnus Imperator commendavit." — Capit Carol. Mag. ex L. 
Longobard. Cap. XXXV. (Baluze.) 

t " Percutiat si quis hominem infamem, hoc est lusorem vel pugilem, ant muli- 
erem publicam," &c. Wichbild Magdeburg, Art. 129. (Ducange.) — " Plnsieurs 
larrons, ravisseurs de femmes, vioUeurs d'eglises, batteurs h, loyer," &c. Ordonn. 
de Charles VII. ann. 1447. — Also, Anciennes Contumes de Bretagne. (Monteil, 
ubi sup.) 

i L. Longobard. Lib. II. Tit. LV. ^ 38 and 40. 

^ L. Longobard. Lib. I. Tit. IX. § 37, and Tit. X. § 4. 
VOL. LXXXVIII. — NO. 182. 5 
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" campus " in Naples, we are led from his expressions to pre- 
sume that champions were almost universally employed.* 
Henry II. of England, in 1150, forbade the hiring of profes- 
sional gladiators in his Norman dominions,! ^^'^ we learn 
from Glanville that a champion suspected of serving for 
money might be objected to by the opposite party, whence 
arose a secondary combat, to prove his eligibility for the pri- 
mary one. I The regulations of Otho II. were generally 
adopted throughout Christendom, to limit fighting by proxy 
in criminal cases ; § but in civil actions the employment of 
champions was permitted to all,|| and seems to have been 
almost universal, as long as the wager of battle maintained 
its vitality as a judicial process in common use. 

There were two classes of pleaders, however, with whom 
the hiring of champions was a necessity. While the woman 
whose rights were imperilled could appear by her husband or 
next of kin, the ecclesiastical foundations and chartered towns 
had no such resource. Their frequent occasion for this species 
of service, therefore, led to the employment of regularly ap- 
pointed champions, who fought their battles for an annual 
stipend, or some other advantages bestowed in payment. 
Ducange, for instance, gives us the text of an agreement by 
which one Geoffry Blondel, in 1256, bound himself to the 
town of Beauvais, as its champion, for a yearly salary of 
twenty sous Parisis, with extra gratifications of ten livres 
Tournois for every time he appeared in arms in their cause, 
fifty livres if blows were exchanged, and a hundred livres if 
the conflict were carried to a successful issue. This scale of 
prices, and Beaumanoir's argument, quoted above, in favor 
of mutilating a defeated champion, offer a strong practical 
commentary on the fundamental principle upon which the 

* " Vix enim aut nunquam duo pngiles inveniri poterunt sic tequales," &c. — 
Constit. Sicular. Lib. II. Tit. XXXIII. 

t " Nullus eorum duellum faciat contra aliquem qui testificatus sit pugil conduc- 
titius per sacramentum decern legalium civium." — Coneil. Eccles. Rotomag. p. 128. 
(Ducange.) 

{ De Legibus Anglise, Lib. II. Cap. III. 

4 For instance. Assises de Jerusalem, Cap. 145, 146. — Beaumanoir, Cout. du 
BeauYoisis, Cliap. LXL § 6 ; Chap. LXIII. § 4. 

II Beaumanoir, op. cit. Chap. LXI. § 14. 
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whole system of appealing to the judgment of God was 
based, — that success was an evidence of right. 

The champions of the Church occupied a higher position, 
and were bound to defend the interests of their clients in the 
open field, as well as in the court and in the lists. Under the 
titles of Vidames, Avoues, or advocates, they held their place 
among the barons and gentlemen of the realm, and many a 
noble family traced its rise to the increase of ancestral prop- 
erty obtained, directly or indirectly, by thus espousing the 
cause of fat abbeys and wealthy monasteries. One of the 
worst abuses in the modern ecclesiastical system of England 
is derived from this source, and the fantastic crudities of the 
Middle Ages are perpetuated, etymologically and practically, 
in the advowson which renders the cure of souls too often a 
matter of bargain and sale. 

If by these dry archaeological details we have succeeded in 
illustrating the slow but irresistible progress of the human 
mind towards the right ; if, in the limited field selected, we 
have seen, amid the maze of force and fraud, .how every ap- 
parent retrogression has been in reality a step in advance, and 
how, under the guidance of an all-wise and inscrutable Provi- 
dence, the mists of error have gradually been dissipated, and 
the cause of truth, of justice, and of humanity has triumphed 
over the accumulated superstitions and prejudices of ages, — 
the lesson will not have been in vain. We shall have been 
taught to look with patience on the evil which is still around 
us, and to anticipate with confidence the yet brighter future, 
when perhaps the social problems which still perplex the wisest 
will have been solved, and anomalies which now scarce attract 
our attention will be regarded with incredulous wonder, such 
as moves us when we investigate the eccentricities of the 
battle ordeal and of canonical compurgation. 



